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Civil Docket 


PROCEEDINGS 349-60 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


1960 
Feb. 4—Complaint, appearance Exhibits A and B, filed. 


Feb. 4—Summons, copies (4) and copies (2) of Complaint 
issued both ser. 2-5; U.S. Atty. ser. 2-8; Atty. Gen. ser. 
2-8. 

Mar, 30—Answer of defts to complaint; c/m 3-30-60; Ap- 


pearance of George C. Doub, and Donald B. MacGuineas 
as attys for defts. filed. 


Mar. 30—Calendared. (N) 
May 16—Called. Pretrial Examiner. 


Jul. 26—Motion of defts to dismiss complaint or, in the 
alternative for summary judgment; ¢c/m 7-25-60; Affi- 
davit of Robert M. Rutherford; exhibits attached; brief 
of defts; M.C. filed. 


Jul. 26—Stipulation extending to and including 9-30-60 time 
for pltfs to respond to deft’s motion to dismiss or for 
summary judgment. filed. 


Jul. 27—Statement of material facts in support of deft’s 
motion for summary judgment; ¢/m 7-27; filed. 

Aug. 2—Notice of pltf to take depositions of defts; c/m 
8-1-60. filed. 

Aug. 2—Notice of pltf to take depositions of Robert M. 


Rutherford, J. S. Gottschalk, and Dan Jensen; c/m 8-1-60. 
filed. 


Aug. 19—Stipulation of pltfs and defts extending time for 
pltfs to oppose deft’s motion to dismiss, etc., to and 
including Nov. 30, 1960. filed. 


Sep. 28—Motion of defts. for protective order in connection 
with taking of depositions; P&A c/m 9-28-60. filed. 


Sept. 30—Withdrawal of deft’s motion for protective order, 
per atty. for deft. filed. 


Oct. 18—Motion of defts. to consolidate with C. A. 638-60 ; 
c/m 10-18-60; memorandum; M.C. filed. 


Nov. 7—Deposition of Milton C. James 10-13-60, by pltfs. 
published and filed. 


Nov. 8—Order consolidating case with C.A. 638-60. N/AC 
(N) McLaughlin, J. 


Nov. 25—Stipulation of counsel extending time for pltfs to 
oppose defts motion to dismiss ete., to and including 
12-30-60. filed. 


Nov. 30—Deposition of Ross L. Leffler published and filed. 
Dee. 30—Opposition of pltfs to motion to dismiss and in 


opposition to motion for summary judgment; affidavits 
(2); schedules A, B and C. filed. 


1961 
Jan. 24—Reply brief of defts in support of motion to dis- 
miss etc.; c/m 1-24-61. filed. 


Feb. 13—Application by the State of Florida to appear as 
Amicus Curiae; ¢/m 2-10-61; appearance of Richard W. 
Erwin, Joseph C. Jacobs, Ralph E. Odom (The Capitol, 
Tallahassee, Florida), filed. 


Feb. 13—Brief of the State of Florida; ¢/m 2-10-61. filed. 


Feb. 15—Motion of the State of New Jersey to intervene 
amicus curiae; ¢/m 2-14-61; appearance of David D. Fur- 
man, Atty Gen. by Peter L. Hughes, III, Deputy Atty. 
Gen. filed. 


Feb. 15—Motion of the State of Maine to intervene amicus 
curiae; c/m 2-14-61; appearance of Frank E. Hancock; 
Atty Gen., by Peter L. Hughes, III, of counsel. filed. 


Feb. 15—Exhibit of applicants to intervene. filed. 
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Mar. 17—Affidavit of Gordon B. Wollan; affidavit of mail- 
ing 2-27-61. filed. 


Mar. 20—Statement of Genuine Issues by pltf; ¢/m 3-17-61. 
filed. 


Mar. 20—Affidavit of Gilbert N. Hunter. filed. 


Mar. 22—Application of the State of Louisiana to appear 
as amicus curiae; Exhibit ¢/m 3-20-61. filed. 


Mar. 22—Consent order substituting Stewart L. Udall, Sec. 
of Interior as deft in place of Frederick A. Seaton; and 
dismissing Frederick A. Seaton and Ross L. Leffler as 
parties defendant. (N) Walsh, J. 


Mar. 23—Notice of Motion; Motion of pltfs for substitution 
for party deft. c/m 3-15-61. filed. 


Mar. 22—Motion to dismiss or for summary judgment 
argued and submitted. (reported by P. H. Mallon). 
Walsh, J. 


Mar. 29—Motion of pltfs for summary judgment; ¢/m 3-29- 
61; Memorandum in support. filed. 


Apr. 1—Application of State of North Carolina to appear 
as Amicus Curiae; ¢/m 3-30-61; Appearance of T. W. 
Bruton, Atty. Gen.; G. Andrew Jones, Asst. Atty. Gen- 
eral (The Capitol, Raleigh, N. C.) filed. 


Apr. 11—Order granting motion of the State of North 
Carolina to appear as amicus curiae and allowing State 
of North Carolina to adopt brief of State of Florida. 
(N) McGuire, J. 


Jul. 18—Findings of Fact and Conclusions of Law (N). 
Walsh, J. 


Jul. 18—Order granting motions of pltfs for summary judg- 
ment; denying motions of deft to dismiss and for sum- 
mary judgment; construing statute; and directing Sec- 
retary of Interior to apportion of pltf States certain rev- 
enues (N). Walsh, J. 


ec 


9) 


Jul. 18—Affidavit of Francis W. Cramer. filed. 


Jul. 18—Transcript of proceedings, 3-22-61; pp. 1-10 (Rep: 
P. H. Mallon) (Clerk’s copy). filed. 
Jul. 24—Motion of deft to vacate findings of fact and con- 


clusions of law, or in the alternative, to amend; ¢/m 7-24- 
61; P&A. filed. 


Aug. 2—Order denying motion to vacate Findings of Fact 
and Conclusions of Law (N). Walsh, J. 


Aug. 2—Order correcting caption in Findings of Fact, Con- 
clusions of Law, and Order of 7-17-61 and correcting 
Line 4 of Paragraph 1 of Order (N). Walsh, J. 


Aug. 18—Deposition of Dan H. Janzen by pltfs; published 
and filed. 

Aug. 18—Deposition of John S. Gottschalk by pltfs; pub- 
lished and filed. 

Aug. 18—Deposition of Robert M. Rutherford by pltfs; 
published and filed. 


Aug. 22—Exhibit to deposition of Dan H. Janzen, published 
and filed. 


Aug. 25—Notice of Appeal by deft; copy mailed to Newell 
A. Clapp. filed. 


Sep. 8—Stipulation of counsel regarding orders entered on 
7-17-61 and 8-1-61. (fiat). Walsh, J. 
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UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 


Civil Action No. 349-60 


Tue State or Wisconsin, THE STATE OF Co.orapo, and THE 
State or Mrynesora, Plaintiffs, 


Vv. 


Freperick A. Seaton, Secretary of the Interior, and Ross 
L, Lerrter, Assistant Secretary of the Interior, Defendants. 


Complaint for Injunctive Relief 

Comes now the State of Wisconsin in its sovereign capac- 
ity by John W. Reynolds, its Attorney General, the State 
of Colorado by Duke W. Dunbar, its Attorney General, and 
the State of Minnesota by Miles Lord, its Attorney Gen- 
eral, plaintiffs herein, and for their cause of action against 
the defendants herein, respectfully represent to the Court 
and allege: 

MANDAMUS 

1. This is an action in the nature of a Mandamus under 
the District of Columbia Code to compel the Defendants 
above named, the Honorable Frederick A. Seaton, Secre- 
tary of the Interior, and the Honorable Ross L. Leffler, an 
Assistant Secretary of the Interior, in charge of the Bureau 
of Sports Fisheries and Wildlife to comply with the pro- 
visions of the Act of September 2, 1937, as amended, and 
particularly with Chapter 899, Section 4, 50 Stat. 918 
thereof, as amended July 24, 1946, Chapter 605, Section 4, 
60 Stat. 656, Title 16 USC, Section 669¢, commonly known 
and hereinafter referred to as the Pittman-Robertson Act. 


JURISDICTION 
2. Jurisdiction is invoked under the Act of February 27, 
1877, 19 Stat. 253, Chapter 69, Section 2, DC Code, 11-306 
and the Act of May 24, 1949, 63 Stat. 108 Chapter 139, Sec- 
tion 135, DC Code 11-305 and Title 28 USC, Section 1651 
and all acts amendatory thereof or supplemental thereto. 
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PARTIES 


3. The State of Wisconsin is a sovereign state and one 
of the 50 sovereign states of the United States of America 
and has its principal place of business in the State Capitol, 
Madison 2, Wisconsin. 


4. The State of Colorado is a sovereign state and one of 
the 50 sovereign states of the United States of America 
and has its principal place of business in the State Capitol, 
Denver, Colorado. 


5. The State of Minnesota is a sovereign state and one 
of the 50 sovereign states of the United States of America 
and has its principal place of business in the State Capitol, 
St. Paul, Minnesota. 


6. The Defendant Frederick A. Seaton is the duly ap- 
pointed and acting Seerctary of the Interior of the United 
States and has his office and principal place of business at 
Washington, District of Columbia; the Defendant Ross L. 
Leffler is a duly appointed and Acting Assistant Secretary 
of the Interior of the United States and is charged by law 
with the supervision of the Bureau of Sports Fisheries and 
Wildlife and has his office and principal place of business 
at Washington in the District of Columbia. 


7. Under the provisions of the Statutes of the United 
States, the Secretary of the Interior is charged with the 
program of wildlife restoration set forth in Title 16, 
Chapter 5B, Wildlife Restoration, Sections 669 through 
669i, 50 Stat. 917, the Pittman-Robertson Act, and partic- 
ularly with the distribution of funds accruing thereto from 
the tax imposed by Scction 610, Title IV of the Revenue 
Act of 1932 (47 Stat. 169), as extended and amended before 
or after September 2, 1937, on firearms, shells and car- 
tridges, which are required by the Congress by said Section 
669c to be apportioned among the states for wildlife res- 
toration purposes in accordance with the formula set down 
in the said Section 669¢, which reads in part: 
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oe ee he Secretary of the Interior, after making 
the aforesaid deduction, shall apportion the remainder 
of the revenues in said fund for each fiscal year among 
the several States in the following manner, that is to 
say, one-half in the ratio which the area of each State 
bears to the total area of all the States and one-half 
in the ratio which the number of paid hunting-license 
holders of each State in the preceding fiscal year, as 
certified to said Secretary by the State fish and game 
departments, bears to the total number of paid hunting- 
license holders of all the States: Provided, That such 
apportionments shall be adjusted equitably so that no 
State shall reecive less than one-half of 1 per centum 
nor more than 5 per centum of the total amount appor- 
tioned to all the States. As amended July 24, 1946, e. 
605, § 1, 60 Stat. 656.” 


8. Ever since the passage of the aforesaid Pittman-Rob- 
ertson Act on September 2, 1937, the appropriate federal 
officials charged with the administration of the Act—first, 
the Secretary of Agriculture, and second, the Secretary of 
the Interior acting through (1) the United States Fish and 
Wildlife Service, and (2) through its successor, the Bureau 
of Sports Fisheries and Wildlife, has interpreted the phrase 
“‘the number of paid hunting-license holders of each State” 
to include all separate hunting licenses sold in each of the 
several states without regard to the fact that two or more 
separate licenses may have been sold to one individual; 
that the Act has been so administered since its inception up 
to and including the apportionment of funds to the several 
states for the year 1958 in which the number of licenses sold 
for the license year ending June 30, 1957 was the basis for 
apportionment. 


9. That the foregoing interpretation of the Act set forth 
in the above paragraph has been uniformly and consistently 
followed in the administration of the Act as evidenced by 
the following: 
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(a) When the initial regulations were issued on July 25, 
1938 by the Bureau of Biological Survey of the Department 
of Agriculture, under the jurisdiction of the Secretary of 
the Agriculture for the interpretation of the Pittman-Rob- 
ertson Act, a special regulation was adopted which stated 
that when a general hunting license had been sold to an 
individual and thereafter separate stamps or tags were 
required in addition for the privilege of hunting a partic- 
ular species of game or wildlife, the separate stamp or tag 
would not be counted as an additional license; that the reg- 
ulations at this time did not continue with a further prohi- 
bition against counting an entirely distinct and separate 
license sold to a person to whom there had been issued 
another license for the hunting of a separate species of 
game. (Manual of Information and Requirements for Fed- 
eral Aid in Wildlife Restoration Activities Together with 
Applicable Rules and Regulations. Paragraph 1314.) 


(b) Commencing in the year 1938 and during every year 
thereafter up to and including 1958, the State of Michigan 
filed a certification of all of the hunting licenses sold pur- 
suant to the license provisions contained in the laws of the 
State of Michigan initially with the Secretary of Agricul- 
ture and later with his successor, the Secretary of the 
Interior, which showed on its face that Michigan was 
reporting the number of licenses sold to residents of the 
State of Michigan for the privilege of hunting small game; 
the number of hunting licenses sold to residents of the 
State of Michigan for the privilege of hunting deer; and 
the number of hunting licenses sold to residents of the 
State of Michigan for the privilege of hunting with bow 
and arrow; that the federal agencies in charge of admin- 
istering the program under the Pittman-Robertson Act did 
at all times commencing in 1938 and continuing through 
1958 accept the total of all such licenses sold by Michigan 
as the basis of the apportionment of Pittman-Robertson 
funds to the State of Michigan. 
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(c) That for many years prior to the year 1958 the State 
of Colorado has filed certifications to the number of its 
“paid license holders’? with the said Secretary of the 
Interior which showed on the face thereof that the State 
of Colorado was reporting the total number of licenses 
sold to residents of the State of Colorado for the hunting 
of all game species in the State of Colorado, and that said 
certifications had been accepted without protest by the 
Secretary of the Interior each and every of such years. 


(d) That for many years prior to 1958 the State of Min- 
nesota has issued separate big game licenses and small 
game licenses, that the total number of each class of licenses 
sold has been reported to the Seeretary of the Interior on 
a form which showed that two classes of licenses were sold, 
that the total of all licenses sold has been uniformly used 
by the Secretary of the Interior as the basis for the appor- 
tionment of Pittman-Robertson funds to the State of Min- 
nesota. 


(e) That prior to the year 1951, the State of Wisconsin 
did not issue separate licenses for the hunting of small 
game and for the hunting of big game, including in par- 
ticular the hunting of deer. Sometime during the years 
1947 through 1950 the United States Fish and Wildlife 
Service communicated to the officials of the Wisconsin Con- 
servation Department the fact that if it changed its statutes 
which provided for a general hunting license and a deer tag 
to a system which would provide a separate small game 
license and a separate big game license, it would be entitled 
to count the full total of licenses sold as a basis for the 
apportionment of Pittman-Robertson funds to the State 
of Wisconsin; that the said representations were made to 
Ernest Swift, who was at that time and continuing until 
February, 1954, the Director of the Wisconsin Conserva- 
tion Department; that in 1951 the legislature of Wisconsin 
amended its statutes for the licensing of hunters to provide 
specifically for a separate small game hunting license and 
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a separate big game (deer) hunting license; that com- 
mencing with the year 1952 and continuing through the 
year 1958 Wisconsin reported the number of hunting 
licenses sold, to the Secretary of the Interior, upon a cer- 
tificate which showed on its face that Wisconsin was report- 
ing both small game licenses sold and big game licenses 
sold as separate licenses, and that the total of said licenses 
sold was uniformly used by the Secretary of the Interior 
to determine the number of ‘‘paid license holders’’ which 
would be the basis of the apportionment of funds to the 
State of Wisconsin; that said initial certification in the 
year 1952 in such form reporting the big game licenses and 
small game licenses separately was accepted without pro- 
test by the United States Fish and Wildlife Service, and 
that identical certifications in the subsequent years of 1953, 
1954, 1955, 1956, 1957, and 1958, in identical form were 
accepted by the United States Fish and Wildlife Service 
and its successor the Bureau of Sports Fisheries and Wild- 
life, all acting under the jurisdiction and authorization of 


the Secretary of the Interior, and funds were apportioned 
to the State of Wisconsin in the years 1952 to 1958 on the 
basis of said certifications without any protest by the Secre- 
tary of the Interior or any of his agents. 


(f) That when the Commonwealth of Virginia inquired 
of responsible agents of the United States Fish and Wild- 
life Service and its successor, the Bureau of Sports Fish- 
eries and Wildlife, how it might obtain an additional appor- 
tionment of funds consistent with the proper interpreta- 
tion of the Pittman-Robertson Act, the Commonwealth of 
Virginia was informed by a letter addressed to I. T. Quinn, 
Executive Director of the Commission of the Game and 
Inland Fisheries of the Commonwealth of Virginia, from 
R. M. Rutherford, Chief, Division of Technical Services of 
the Bureau of Sports Fisheries and Wildlife, that if the 
Commonwealth of Virginia would amend its statutes to 
provide separate and distinct licenses for separate and 
distinct types of hunting, that the total of all licenses sold 
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could be used by the Commonwealth of Virginia in certify- 
ing the number of “paid license holders’? as the basis upon 
which the Secretary of the Interior would make the lawful 
allotment of funds to Virginia; that this letter dated No- 
vember 14, 1957 is set forth verbatim in Exhibit A annexed 
to this Complaint. 


(g) That when the Congress came to provide for a sim- 
ilar apportionment of funds by the Secretary of the Interior 
from revenues derived from the tax upon fishing equipment 
under the Act commonly known as the Dingell-Johnson Act, 
Congress specifically provided that only individuals could 
be counted and that the number of separate fishing licenses 
sold, if any, would not be the figure used as the basis for 
the apportionment; that the Congress thereby recognized 
the distinction between the method of apportioning funds 
under the Dingell-Johnson Act and did not at this time act 
to change the language of the Pittman-Robertson Act to 
require specifically that only the individuals licensed could 
be counted; that the Congress thereby recognized, ratified 
and confirmed the administrative interpretation placed 
upon Title 16, Section 669¢ by the Secretary of the Interior 
acting through his appropriate officials. 


(h) That each successor Congress biennially has re- 
enacted the appropriation of funds to the Secretary of the 
Interior for apportionment to the states under the provi- 
sions of the Pittman-Robertson Act, knowing at all times 
that that act was being interpreted to use as the basis of 
apportionment of funds the number of ‘‘paid license hold- 
ers” in each state determined by totaling the number of 
separate licenses sold by the state, without regard to the 
fact that two or more licenses may have been sold to a 
single individual; that by its action in so appropriating the 
funds in each successive biennium with knowledge of the 
administrative interpretation of the Act, the Congress 
thereby ratified and confirmed that interpretation; that it 
thereby became a part of the Act itself and cannot be 
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changed by any administrative agency; meaning thereby 
the Secretary of the Interior and his Bureau of Sports 
Fisheries and Wildlife. 


10. That by the terms of the Pittman-Robertson Act the 
Secretary of the Interior is not vested with any discretion 
whether or not the funds accruing from the tax upon fire- 
arms, shells and cartridges shall be distributed to the 
states, nor is he vested with any discretion to determine 
the amount of the apportionment which is fixed by the 
terms of the statute itself properly interpreted. 


11. That during the course of the years 1958 and 1959, 
agents of the Secretary of the Interior have advised the 
states that a change in the interpretation of the Pittman- 
Robertson Act was being considered by the Secretary of 
the Interior; and that the Secretary of the Interior intended 
in the future to insist that only individuals could be counted 
as the basis for apportionment of Pittman-Robertson funds, 
and that the states should adjust their bookkeeping and 
accounting systems accordingly; that under date of June 
4, 1959, the Solicitor of the Department of the Interior 
issued a purported official opinion stating that the previ- 
ous interpretation and administration of the Pittman- 
Robertson Act had been in error, and thenceforth the 
Department of the Interior should interpret the Act to 
mean that only individuals could be counted in determin- 
ing the apportionment of the funds to the state. 


12. That as a result of protests by the states as to the 
difficulty of analyzing their records of small game licenses 
sold and big game licenses sold for the purpose of elimi- 
nating duplications which arise when one individual pur- 
chases both licenses, and which elimination of duplication 
would be necessary before the states could report honestly 
the total number of individuals licensed, the Secretary of 
the Interior communicated to the several states a state- 
ment that an ambiguous certificate in the following lan- 


guage: 
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“T hereby certify to the best of my ability to do so 
that during the fiscal year ended 
there were 
holders.”’ 


would be acceptable. That insofar as the Seeretary’s com- 
munication was addressed to states which did not have 
proper records which would show the number of indi- 
viduals who had purchased more than one license, it was 
in fact an invitation to submit an ambiguous statement 
which would incorrectly state the facts under the interpre- 
tation of the Pittman-Robertson Act set forth in the opin- 
ion of June 4, 1959 and that the responsible officials of 
several states, including the Plaintiffs herein, refused to 
sign said certificate. 


13. Further, as the result of a conference of officials of 
the Wisconsin Conservation Department with one Robert 
W. Burwell, Regional Director of the Bureau of Sports 
Fisheries and Wildlife, for the area which includes Wis- 
consin, it was determined that certificates submitted by 
many states had not in fact eliminated duplication of pur- 
chasers of both big and small game licenses, but was in 
fact only a summation of the total number of licenses sold 
in the particular states; that this fact is indicated by the 
statistical summary submitted by the various states which 
broke down the number of licenses sold, and which is avail- 
able to show that the total number of hunting licenses sold 
rather than the total number of individuals licensed to hunt 
was in fact the figure reported by several states. 


14. That thereupon it was suggested by the said Robert 
Burwell to the Wisconsin Conservation Department officials 
that a certification which showed on its face the number 
of small game and big game licenses sold would be accept- 
able; that such a certification was prepared and submitted 
to the Bureau of Sports Fisheries and Wildlife, under date 
of September 4, 1959; that a copy of said certification is 
annexed hereto and marked Exhibit B. 


15 


15. That it was represented to the states that it was 
necessary for them to have a certificate on file by Septem- 
ber 15, 1959; that prior to that date on September 4, 1959 
Wisconsin did submit its said certificate (Exhibit B an- 
nexed hereto), and that said certificate was not rejected on 
September 15 or on any date subsequent thereto, and the 
State of Wisconsin was given no indication that its certifi- 
cation was unacceptable up until November 19, 1959; that 
at no time during the period prior to November 19, 1959 was 
the State of Wisconsin given any indication that its cer- 
tification was not acceptable to the Secretary of the Interior 
and to the Bureau of Sports Fisheries and Wildlife. 


16. That acting in reliance upon the fact that its certifi- 
cation had not been rejected, the officials of the State of 
Wisconsin dropped their then existing plans to bring an 
action against the Secretary of the Interior for declaratory 
judgment to secure a judicial determination of the proper 
interpretation of the Pittman-Robertson Act, prior to a 


disposition of the funds under an erroneous formula which 
would make it impossible for the Secretary of the Interior 
to pay to the State of Wisconsin the funds required to be 
apportioned to the State of Wisconsin by the express terms 
of the Pittman-Robertson Act. 


17. That on or about November 19 the plaintiff states 
received a communication from the Secretary of the Inte- 
rior acting through the Bureau of Sports Fisheries and 
Wildlife, which stated in effect that the states would receive 
their share of the Pittman-Robertson funds based upon 
the land area portion of the formula, but would not obtain 
their share of the portion of the funds dependent upon the 
number of ‘‘paid license holders’? unless some official of 
the States would sign the ambiguous (and misleading) 
certificate hereinabove referred to. 


18. That under a proper determination of the amount 
of funds required to be apportioned to the State of Wis- 
consin by the express terms of the Pittman-Robertson Act, 
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as interpreted by the Department of the Interior since the 
inception of the program in 1939, the State of Wisconsin 
is entitled to an additional sum of $116,962.27. 


19. That under a proper determination of the amount 
of funds required to be apportioned to the State of Colo- 
rado by the express terms of the Pittman-Robertson Act, 
as interpreted by the Department of the Interior since the 
inception of the program in 1939, the State of Colorado is 
entitled to an additional sum of $61,970.59. 


20. That under a proper determination of the amount 
of funds required to be apportioned to the State of Minne- 
sota by the express terms of the Pittman-Robertson Act, 
as interpreted by the Department of the Interior since the 
inception of the program in 1939, the State of Minnesota 
is entitled to an additional sum of $93,687.13. 


Wuererore, Plaintiffs pray for judgment: 


1. Ordering and directing the Secretary of the Interior 
and his Assistant Secretary Ross Leffler, in charge of the 
program of the Bureau of Sports Fisheries and Wildlife, 
to apportion to the plaintiff states the sums as aforesaid; 


2. Ordering and directing the Secretary of the Interior 
and his Assistant Secretary Ross Leffler, to prepare and 
file with the appropriate agencies of the government of the 
United States the appropriate certificates and papers to 
cause the payment of the said funds to the plaintiff states; 


3. Ordering, declaring and adjudging that the phrase 
“the number of paid license-holders”’ as used in Title 16, 
U.S.C. Section 669c, 60 Stat. 656, means the total of the 
separate and distinct hunting licenses sold in each of the 
several states, without regard to the fact that two or more 
licenses have been sold to a single individual. 
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Dated this 2nd day of February, A.D. 1960. 


Post Office Address: 


Room 114 East 
State Capitol 
Madison 2, Wisconsin 


Post Office Address: 


Room 104 
State Capitol Building 
Denver 2, Colorado 


Post Office Address: 


State Capitol 
St. Paul, Minnesota 


Post Office Address: 


The Pennsylvania Bldg. 
15th Street and Pa. Ave. 
Washington 4, D. C. 


Joun W. Reynoips 
Attorney General of Wisconsin 


Roy G. TuLane 
Assistant Attorney General 
of Wisconsin 


Attorneys for the 
State of Wisconsin 


Duss W. Dunsar 
Attorney General of Colorado 


Frank E. Hickey 
Deputy Attorney General of 
Colorado 


W. H. Movtron 
Assistant Attorney General 
of Colorado 


Attorneys for the 
State of Colorado 


Mires Lorp 
Attorney General of Minnesota 


Wayne Orson 
Assistant Attorney General of 
Minnesota 


Attorneys for the State of 
Minnesota 


Newey A. Capp 

Newell A. Clapp 

Counsel for the States 
Plaintiff 
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EXHIBIT A 
Copy November 14, 1957 


Mr. I. T. Quinn, Exee. Dir. 

Commission of Game and Inland Fisheries 
7 North Second Street 

Richmond 13, Virginia 


Dear I. T.; 


Several weeks ago Mr. Robert H. Johnson discussed with 
me your telephone inquiry concerning the steps your Com- 
mission would have to follow to expand the license base 
used for computing apportionments under the Federal Aid 
in Fish and Wildlife Restoration Acts. 


We regret that we were unable to furnish this informa- 
tion sooner, but a series of commitments in the field has 
prevented an earlier reply. 


The direct answer to your question would be that your 


Legislature would merely have to enact legislation to pro- 
vide that a separate license would be required for the 
hunting of every different species of game animal (or fish) 
in the Commonwealth of Virginia. Each license would 
be independent of the other, and an individual holding 
such a single license would constitute a paid hunting 
license holder. 


It will be obvious to you immediately that such a system 
would result in a great deal of duplication, as many indi- 
viduals would buy the several licenses required for the 
various types of game which they wished to hunt. The 
fact that duplication of this sort exists has resulted in a 
move by a group of States to request the Fish and Wild- 
life Service to devise a more equitable means of determin- 
ing the actual, ice., non-duplicating, paid hunting license 
holders. This subject was the center of much discussion at 
the last meeting of the International Association of Game, 
Fish and Conservation Commissioners. 


19 


At the present time, we are engaged in a study of various 
means by which an equitable count of license holders may 
be secured. It is quite probable that we will find it neces- 
sary, in accordance with the Federal Aid Acts, to establish 
a new method of making license enumerations. Under this 
circumstance, we would suggest the desirability of your 
postponing a recommendation to your Commission or to 
your Legislature for a revision in your licensing system. 
It is quite probable that a change of the kind suggested by 
you might well be nullified by subsequent action designed 
to insure fair treatment of all States in the apportionment 
process. 

I trust this information will be helpful to you, and if we 
can give you any further information please do not hesi- 
tate to call on us. 

Sincerely yours, 


R. M. RuruHerrorp, Chief 
Division of Technical Services 
EXHIBIT B 


STATE OF WISCONSIN 
CONSERVATION DEPARTMENT 


Madison 
September 4, 1959 


CERTIFIED MAIL 
Return Receipt Required 


Honorable Fred A. Seaton 
Secretary of the Interior 
Washington, D. C. 


My Dear Sir: 


In accordance with the practice adopted by the majority 
of states of the Union in certifying license holders for the 
1957-58 fiscal year, I am submitting the following certifica- 
tion with the following qualifications: 
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1. Big game and small game licenses sold are con- 
sidered distinct and separate license holders. It is 
obvious that all but 6 states reporting have based their 
certification on this premise. 


2. We assume that the Fish and Wildlife Service 
will provide all states which have decreased their 
license holders below the number of licenses sold with 
an opportunity to revise their figures. 


“T hereby certify to the best of my ability to do so that 
during the fiscal year ended June 30, 1958, there were 
624,787 paid hunting license holders.’’ 


Wisconsin ConsEervaTION DEPARTMENT 
/s/ L. P. Voist 
L. P. Voigt, Conservation Director 


Answer 
[Filed March 30, 1960] 
Defendants answer the complaint as follows: 


1. Admitted, except that defendants deny that this is 
an action to compel them to comply with the provisions of 
the Act of September 2, 1937, as amended, and allege that 
it is an action to compel them to comply with plaintiffs’ 
erroneous interpretation of said act. 


2. Admitted, except that defendants deny that the cited 
statutes give this Court jurisdiction of this action. 


3. Admitted. 
4. Admitted. 
5. Admitted. 
6. Admitted. 
7. Admitted. 
8. Denied. 
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9 (introductory sentence). Denied. 


9(a). Admitted, but deny that the issuance of the 1938 
Manual of Information and Requirements for Federal Aid 
in Wildlife Restoration Activities evidences an administra- 
tive interpretation of the Pittman-Robertson Act in accord- 
ance with plaintiffs’ erroneous interpretation of said act, 
since at the time said manual was issued the problem as to 
more than one hunting license being sold to one person was 
not of substantial significance. 


9(b). Admitted, but deny that the acceptance of certifi- 
cations by the state of Michigan prior to 1959 evidences 
an administrative interpretation of the Pittman-Robertson 
Act in accordance with plaintiffs’ erroneous interpretation 
of said act, since the certifications by the state of Michi- 
gan prior to 1959 did not disclose to what extent, if any, 
more than one hunting license was sold to one person, and 
allege that such certifications were accepted by the Fish 
and Wildlife Service without bringing the matter to the 


attention of the Secretary or Assistant Secretary of the 
Interior and that there was no occasion to do so. 


9(c). Admitted, but deny that the acceptance of certifi- 
eations by the state of Colorado prior to 1958 evidences 
an administrative interpretation of the Pittmann-Robertson 
Act in accordance with plaintiffs’ erroneous interpretation 
of said act. since the certifications by the state of Colorado 
prior to 1958 did not disclose to what extent, if any, more 
than one hunting license was sold to one person, and allege 
that such certifications were accepted by the Fish and 
Wildlife Service without bringing the matter to the atten- 
tion of the Seeretary or Assistant Seeretary of the Interior 
and that there was no occasion to do so. 


9(d). Admitted, but deny that the acceptance of certifi- 
cations by the state of Minnesota prior to 1958 evidences 
an administrative interpretation of the Pittman-Robertson 
Act in accordance with plaintiffs’ erroneous interpretation 
of said act, since the certifications by the state of Minne- 
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sota prior to 1958 did not disclose to what extent, if any, 
more than one hunting license was sold to one person, and 
allege that such certifications were accepted by the Fish 
and Wildlife Service without bringing the matter to the 
attention of the Secretary or Assistant Secretary of the 
Interior and that there was no occasion to do so. 


9(e). The first fourteen lines of paragraph 9(e) of the 
complaint are denied for lack of knowledge and information 
to form a belief. The balance of said paragraph is ad- 
mitted, but defendants deny that the acceptance of certifi- 
cations by the state of Wisconsin prior to 1959 evidences 
an administrative interpretation of the Pittman-Robertson 
Act in accordance with plaintiffs’ erroneous interpretation 
of said Act, since the certifications by the state of Wiscon- 
sin prior to 1959 did not disclose to what extent, if any, 
more than one hunting license was sold to one person, and 
allege that such certifications were accepted by the Fish 
and Wildlife Service without bringing the matter to the 


attention of the Secretary or Assistant Secretary of the 
Interior and that there was no occasion to do so. 


9(f). Admitted, but deny that the letter from R. M. 
Rutherford to I. T. Quinn evidences an administrative 
interpretation of the Pittman-Robertson Act in accord- 
ance with plaintiffs’ erroneous interpretation of said act, 
since if the Commonwealth of Virginia had taken action 
in accordance with said letter, certifications by the Com- 
monwealth of Virginia in accordance therewith would not 
have disclosed to what extent, if any, more than one hunt- 
ing license was sold to one person, and allege that such 
communication between officials of the Commonwealth of 
Virginia and of the Bureau of Sports Fisheries and Wild- 
life was not brought to the attention of the Secretary or 
Assistant Secretary of the Interior and that there was no 
occasion to do so. 


9(g). Denied. 
9(h). Denied. 
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10. Denied. 


11, Admitted that in 1958 and 1959 agents of the Secre- 
tary of the Interior advised the states that the Seeretary 
intended to insist that only individuals should be counted as 
the basis for apportionment for Pittman-Robertson funds 
and that the state should adjust their bookkeeping and 
accounting systems accordingly. Admitted that on June 4, 
1959, the Solicitor of the Department of the Interior issued 
an official opinion to the effect that that Department should 
interpret the Pittmann-Robertson Act to mean that only 
individuals could be counted in determining the apportion- 
ment of funds to the states. Denied that agents of the 
Secretary of the Interior advised the states that a change 
in the interpretation of the Pittman-Robertson Act was 
being considered by the Seeretary of the Interior; that the 
opinion issued by the Solicitor of the Department of the 
Interior was a ‘‘purported”’ opinion; and that said opinion 
stated that the previous interpretation and administration 
of the Pittmann-Robertson Act had been in error. 


12. Admitted that the Secretary of the Interior informed 
the states that a certificate in the language quoted in para- 
graph 12 of the complaint would be acceptable and that the 
responsible officials of four states, including the plaintiffs, 
did not sign a certificate in that form without qualifications. 
Denied that the certificate quoted in paragraph 12 of the 
complaint is ambiguous and that it was an invitation to 
submit an ambiguous statement that would incorrectly state 
the facts under the interpretation of the Pittmann-Robert- 
son Act set forth in the Solicitor’s opinion of June 4, 1959. 


13. Admitted. 


14, Admitted that Wisconsin Conservation Department 
officials submitted to the Bureau of Sports Fisheries and 
Wildlife a certification under date of September 4, 1959, of 
which Exhibit B to the complaint is a copy. The remaining 
allegations of paragraph 14 of the complaint are denied for 
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lack of knowledge and information sufficient to form a 
belief. 


15. Admitted. 


16. Denied for lack of knowledge and information suffi- 
cient to form a belief. 


17. Denied. 
18. Denied. 
19. Denied. 
20. Denied. 


ADDITIONAL DEFENSES 


1. The complaint fails to state a claim upon which relief 
can be granted. 


2. This action is beyond this Court’s jurisdiction as an 
unconsented suit against the United States. 


3. This is not an appropriate action for mandatory re- 
lief, since it involves the performance of a discretionary 
function by the Secretary of the Interior. 


4. The action taken by the Secretary and the Assistant 
Secretary of the Interior is in all respects in accordance 
with law. 

Grorce Cocuran Dovs 
Assistant Attorney General 


Dowaxp B. MacGurnzas 
Attorney, Department of 
Justice, 


Attorneys for Defendants 
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Motion of Defendants to Dismiss the Complaint or, in the 
Alternative, for Summary Judgment, 
Defendants move to dismiss the complaint or, in the 
alternative, for summary judgment on the following 
grounds: 


1. The Court lacks jurisdiction of this action because the 
United States is an indispensable party and it is an 
unconsented suit against the United States. 


2. This is not an appropriate case for mandatory relief. 


3. The defendants’ construction of the Pittman-Robert- 
son Act, which plaintiffs challenge, is the correct one. 


The Court is respectfully referred to the affidavit of 
Robert M. Rutherford and the brief filed in support of 
this motion. 

Gzorce Cocnran Dous 
Assistant Attorney General 


Dowatp B. MacGurneas 
Attorney, Department of 
Justice 
Attorneys for Plaintiff's 
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Affidavit of Robert M. Rutherford in Support of Defendants’ 
Motion to Dismiss the Complaint or, in the Alternative, 
for Summary Judgment. 

City of Washington, 

District of Columbia, ss.: 

Roserr M. Ruruerrorp, being first duly sworn, deposes 
and says: 


1. I am Chief, Division of Technical Services, Bureau 
of Sport Fisheries and Wildlife, Fish and Wildlife Serv- 
ice, United States Department of the Interior. 


2. I have been intimately connected with the program 
of the Federal Government to aid the State in wildlife 
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restoration from January 1938 to the present time. From 
January 1938 to July 1938 I was assigned by the Chief of 
the Bureau of Biological Survey, Department of Agri- 
culture, to assist in the preparation of a manual prescrib- 
ing the policies and procedures to be followed in the pro- 
gram authorized by Congress in the Federal Aid in Wild- 
life Restoration Act of September 2, 1937. In July 1938 I 
was made Assistant Chief of the newly created Branch 
of Federal Aid in the Bureau of Biological Survey, which 
administered the federal aid in wildlife restoration pro- 
gram. In August 1942 I was promoted to the position of 
Branch Chief and so served, in the Bureau of Biological 
Survey and in its successor organizations, until June 1957. 
Since the latter date I have occupied the position of Chief, 
Division of Technical Services, Bureau of Sport Fisheries 
and Wildlife, where I supervise the work of the Branch 
of Federal Aid along with that of three other branches. 


3. The Federal Aid in Wildlife Restoration Act of Sep- 
tember 2, 1937 (50 Stat. 917), as amended, provides in 
Section 4 that certain dedicated tax receipts available for 
distribution to the States shall be apportioned one-half in 
the ratio which each State bears to the total area of all the 
States and one-half in the ratio which the number of paid 
hunting-license holders of each State in the preceding 
fiscal year, as certified by the State fish and game depart- 
ments, bears to the total number of paid hunting-license 
holders of all the States. Sources of information for the 
basic data required for this formula are as follows: 


a. The sum of money collected each year by the 
excise tax on firearms, shells, and cartridges imposed 
by Section 4181, Chapter 32 of the 1954 Internal Rev- 
enue Code is made available by the U.S. Treasury De- 
partment to the Department of the Interior shortly 
after the close of each fiscal year. 


b. State land areas are obtained for apportionment 
purposes from three sources which constitute the of- 
ficial figures of the United States: 
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1. Geological Survey Bulletin 817 of the U.S. 
Department of the Interior. 


2, Statistical Abstract of the United States issued 
by the U.S. Department of Commerce. 


3. United States Census of Agriculture issued by 
the Bureau of Census, Department of Commerce. 


e. The number of paid hunting-license holders of 
each State in each fiscal year is obtained from cer- 
tifications by the fish and game departments of the sev- 
eral States. 


4. No trouble has been experienced in making appor- 
tionments based on the land area of the various States. 
However, difficulty and controversy have arisen with re- 
gard to making apportionments on the basis of the num- 
ber of paid hunting-license holders. The circumstances 
giving rise to the difficulty are as follows: 


5. Prior to 1959, each State submitted a certified list of 
licenses sold. In the case of those States which sold a 
single license which permitted the holder thereof to hunt 
all game species, the number of individual license holders 
was necessarily the same as the number of licenses sold. 
However, the problem of determining the number of indi- 
viduals holding licenses was complicated by the fact that 
some States issued separate licenses for various types of 
game. Some of these States had a basic hunting license 
together with special tags or permits for certain types of 
game, the basic license being prerequisite to the issuance 
of the special permits. Other states had no general pre- 
requisite license, but instead issued licenses carrying the 
right to take specified types of game. 


6. In the case of those States issuing multiple licenses 
or special permits in addition to a basic prerequisite li- 
cense, a certification of the total number of licenses sold 
would not necessarily disclose the extent to which indi- 
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viduals who may have held more than one license were 
counted more than once in the certifications. For this 
reason, the Branch of Federal Aid, Bureau of Sport Fish- 
eries and Wildlife, undertook from the beginning to screen 
the certifications made by the States in order to prevent, 
insofar as it was possible to do so, one individual from 
being counted as more than one license holder. This sereen- 
ing eliminated obvious duplications and errors, such as 
licenses not pertaining to hunting and tags or permits 
which clearly required the holder to have a basic prerequi- 
site license. The screening did not, however, disclose the 
extent to which individuals who may have held more than 
one license were counted more than once in the certifica- 
tions. 


7. This problem was not of substantial proportions in 
the earlier years of the program. In 1938, when the Fed- 
eral Aid program started functioning, State hunting li- 
cense structures were relatively simple. Most States had a 
single license which permitted the holder thereof to hunt 
all game species. Thus the possibility of duplications was 
minor and the total number of duplications among all the 
States was not believed to be sufficient to cause any con- 
cern. In consequence, the tabular statements from the 
States showing the various types of licenses sold were ac- 
cepted, with personnel of the Branch of Federal Aid assum- 
ing the responsibility for eliminating any detectable dupli- 
cations. 


8. However, in the years following World War II, the 
trend toward the issuance of separate licenses to permit 
the holders thereof to hunt different species of game be- 
came more pronounced. States adopting this practice in- 
creased the income of their game departments and obtained 
closer control over the taking of wildlife. The State of 
Colorado, for example, expanded its license structure un- 
til at the present time an individual may purchase as many 
as eight different licenses if he chooses to hunt all species 
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on which open seasons are declared. Inasmuch as that 
State has no general hunting license prerequisite require- 
ment, an individual, by purchasing all available licenses, 
could be counted eight times in a certification based on the 
total number of licenses sold. 


9. The problem of undetectable duplications in certifica- 
tions having been considered a minor one in the early 
years of the program, the job of analyzing State hunting 
license certifications was handled in the Branch of Fed- 
eral Aid as a routine, mechanical job, and it was not 
considered necessary to refer this detail of the entire 
operation to higher authority. In consequence of this pro- 
cedure, the probability that some of the States, because 
of their license systems, were reporting duplicate licenses 
and thus receiving an increased share in the apportionment 
of funds, was not brought to the attention of the Secretary 
or the Assistant Secretary having jurisdiction over fish 
and wildlife matters until late in 1958. 


10. However, within the past few years the increasing 
number of States having multiple licenses produced dis- 
satisfaction on the part of those other States having a 
single license system and on the part of those having a 
prerequisite licensing system, i.e., a basic license being 
required in order for an individual to obtain permits, li- 
censes, or tags to hunt particular types of game. 


11. Illustrative of this was an injuiry of the Attorney 
General of Idaho, a State having the prerequisite licens- 
ing system, in his letter to the Solicitor of the Department 
of the Interior on this subject on September 28, 1956, at- 
tached as Exhibit A. In his response of November 20, 
1956 (attached as Ex. B) the Solicitor advised the Attor- 
ney General of Idaho that the Department counted hunting 
license holders for Federal Aid apportionment purposes 
rather than the number of hunting licenses sold and conse- 
quently that only the prerequisite license sales could be 
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counted for use in computing Idaho’s share of the appor- 
tionment of appropriated Federal Aid funds. 


12. When the Federal Aid program started functioning, 
the term ‘‘paid hunting-license holders”’ in Section 4 of the 
Act was construed by Federal officials administering the 
program to mean single persons irrespective of how many 
licenses they may have purchased. Section 1314 of the 
Federal Aid Manual issued in July 1938 by the Bureau of 
Biological Survey for the guidance of administrators and 
participating States (attached as Ex. C-1) evidences this. 
Subsequent revisions issued by the Fish and Wildlife Serv- 
ice in 1940, 1947, 1951, 1956, and 1957 (attached as Exs. C-2, 
C-3, C-4, C-5, C-6) retained the substance of the provision 
in Section 1314 of the original manual. The provisions 
contained in Regulatory Announcements Nos. 2 dated May 
1941, 18 dated December 1946, 36 dated March 1952, and 
53 dated May 1957 are to the same effect (attached as 
Exs. D-1, D-2, D-3, D-4). 


13. Attention was focused on the problem by events oc- 
curring at meetings of the International Association of 
Game, Fish, and Conservation Commissioners and of its 
Federal Aid Committee. I have attended all meetings of 
the International Association and of its Federal Aid Com- 
mittee since 1947 and I am familiar with what has occurred 
at these meetings. 


14. During the 41st Convention of the International Asso- 
ciation held on September 10 and 11, 1951, this organiza- 
tion, in which are represented all of the State fish and 
game departments, created, by adopting Resolution No. 
8 (attached as Ex. E), a permanent committee known as 
the Federal Aid Committee. This Committee was assigned 
the responsibility of considering Federal Aid program 
problems arising in the States and of working with the 
Fish and Wildlife Service in solving such problems. Prior 
to the appointment of this permanent committee a commit- 
tee had been appointed to review the contents of the Fed- 
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eral Aid policy and procedure manual when the 1947 revi- 
sion was in draft form. The revised manual was endorsed 
by this Committee. The permanent Committee also re- 
viewed and endorsed the contents of the Federal Aid policy 
and procedure manuals which were issued in revised form 
in 1951 and 1957. 


15. Discussions were held on the license counting prob- 
lem at meetings of the Association’s Federal Aid Com- 
mittee in several years prior to 1957. The Committee, how- 
ever, was so divided on the subject that it was unable to 
reach a decision on what course of action it should prop- 
erly recommend to the Association. In March 1957 the 
Federal Aid Committee met during the North American 
Wildlife Conference at Washington, D. C. There were 
sharp differences of opinion on the license counting prob- 
lem, as is evidenced by the minutes of this meeting (at- 
tached as Ex. F). 


16. On July 5, 1957, Mr. E. O. Fry, Assistant Director 
of the Florida Game and Fresh Water Fish Commission, 
made a report (attached as Ex. G) to the Association’s 
Federal Aid Committee discussing the problem of deter- 
mining “paid license holders’’ in connection with appor- 
tionments and suggesting use of a sampling system to ar- 
rive at the proper basis for making apportionments. 


17. In September 1957 at the annual meeting of the In- 
ternational Association at Las Vegas, Nevada, the Fed- 
eral Aid Committee again considered the question of accu- 
rate determination of ‘‘paid hunting-license holders.’’ At- 
tached as Ex. H is a copy of a report of the Federal Aid 
Committee discussed at this meeting. Failing to obtain 
favorable action by the Federal Aid Committee, those 
desirous of obtaining action to deal with possible dupli- 
cation in hunting license counts took the problem to the 
floor of the Convention and endeavored to have a reso- 
lution adopted requesting the Department of the In- 
terior to apportion Federal Aid funds ‘‘according to the 
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number of ‘paid license holders’ as provided by the Fed- 
eral Aid to Restoration Act (sic), and, to implement this 
procedure, work with the states in developing procedures 
for accurately determining the numbers of ‘paid license 
holders’ so that there can be developed a system whereby 
each state will receive an equitable apportionment of fed- 
eral aid funds.’’ This resolution failed of adoption after 
considerable debate and was referred to the Federal Aid 
Committee. A copy of this resolution is attached as Ex. I, 


18. Inquiries were received from several State officials 
regarding guidelines which the States could follow in accu- 
rately determining the number of paid license holders. To 
provide helpful information, the Bureau of Sport Fisheries 
and Wildlife entered into a contract with the Institute of 
Statistics of North Carolina State College to study the 
various State license systems with the objective of ob- 
taining recommendations which would aid the States in 
determining the number of paid license holders. The In- 


stitute of Statistics of North Carolina State College was 
selected because of its national reputation in the field of 
sampling. 


19. A report (attached as Ex. J) was received from the 
Institute of Statistics in fulfillment of the contract. That 
report concluded that, in general, personal interview samp- 
ling would be most dependable considering all States as a 
group. While this technique was generally favored, other 
sampling methods were also discussed in the report. It was 
clear that the Institute based its choice of a preferred 
sampling technique largely on biases and sampling diffi- 
culties which were believed to exist, and that such choice 
of sampling techniques would therefore not necessarily be 
most desirable for any particular State. This report was 
considered very useful and the Federal Aid Committee of 
the International Association of Game, Fish and Conser- 
vation Commissioners at its meeting in St. Louis, Missouri, 
on March 2, 1958, expressed the desire that copies be dis- 
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tributed to all States for their information. This was done 
shortly after the meeting. 


20. Tabulations of license sales for the fiscal year ending 
June 30, 1958, submitted to the Bureau of Sport Fisheries 
and Wildlife by the States of Colorado, Wisconsin and 
Minnesota are attached as Exs. K, L, and M. The license 
categories circled in red were used for apportionment pur- 
poses. By confining the count to those categories encircled 
in red, the possibility of counting a license buyer more 
than once was eliminated. 


21. In 1958 when the International Association met in 
Philadelphia, Resolution No. 9 was adopted to have the 
attorneys general of the several States study and review 
the problem and present their views of the Solicitor of the 
Department of the Interior. A copy of this resolution is 
attached as Ex. N. 


22. On November 17, 1958 the Legal Committee of the 
Association met with the Solicitor of the Department of 
the Interior for a discussion of this problem. The members 
of this Committee were divided on the meaning of the 
term “paid hunting-license holders.’? Some contended that 
it meant that all licenses sold should be counted for appor- 
tionment purposes, while others contended that it meant 
single individuals, irrespective of the number of hunting 
licenses they may have purchased. Due to this division 
of opinion, the Legal Committee could not agree on a 
course of action, and in consequence did not submit a report 
or make recommendations to the Department of the Interi- 
or. A report on this meeting and related correspondence 
are attached as Exs. O-1, 0-2, 0-3, and 0-4. 


23. The controversy over the meaning of the term ‘“naid 
hunting-license holders’’ led the Assistant Secretary for 
Fish and Wildlife to request the Solicitor of the Depart- 
ment of the Interior to render a formal opinion on whether 
the term used in the Act denoted one person regardless of 
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the number of licenses of different kinds he may have pur- 
chased or whether each hunting license purchased denoted 
a holder for the purpose of apportionment regardless of 
duplication as to persons. A copy of such request is at- 
tached as Ex. P. The Solicitor issued a brief of the request- 
ed opinion on March 11, 1959 (attached as Ex. Q) and his 
formal opinion M-36560 on June 4, 1959 (attached as Ex. 
R.) in which he held the term to mean all individuals to 
whom a State had issued one or more licenses. 


24, At the annual meeting of the International Associa- 
tion of Game, Fish and Conservation Commissioners held 
in Clearwater, Florida, in September, 1959, a report of 
the Federal Aid Committee (copy attached as Ex. S) by 
majority vote recommended to the parent body that it seek 
an amendment to the Pittman-Robertson Act to provide 
that one-half of annual apportionments be based upon area 
in the respective States and the other half be based upon 
“paid license holders’’ which would be defined and inter- 
preted to count a maximum of one small game license and 
one big game license, or permit, for any one individual. 
That proposal was debated on the floor of the Convention 
and defeated by a roll-call vote. At this same meeting of 
the International Association, however, Resolution No. 23 
(copy attached as Ex. T) endorsing the current apportion- 
ment policy of the Fish and Wildlife Service in accord- 
ance with Section 4 of the Pittman-Robertson Act, was 
adopted without dissenting vote. 


25. On March 26, 1959 the Assistant Secretary for Fish 
and Wildlife addressed an identical letter (attached as Ex. 
U) to the heads of all of the State fish and game depart- 
ments informing them of the Solicitor’s ruling and request- 
ing that certification of hunting license holders be made to 
the best of the department head’s ability. Subsequently 44 
of the States submitted acceptable certifications. Attached 
as Ex. V is a letter from Minnesota dated July 1, 1959. At- 
tached as Ex. W is a letter from Wisconsin dated June 1, 
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1959. On August 18, 1959 the Director of the Bureau of 
Sport Fisheries and Wildlife advised the States of Wis- 
consin and Minnesota that their letters of June 1, 1959 and 
July 1, 1959 were not acceptable for apportionment pur- 
poses. A copy of the Director’s letter of August 18, 1959 
is attached as Ex. X. 


26. Certifications for the fiseal year ending June 30, 
1958 from Colorado, dated August 14, 1959; Minnesota, 
dated September 4, 1959; and Wisconsin, dated September 
4, 1959, were not submitted in the form requested. They 
showed on their face that (except as to minor respects in 
the case of Colorado) those States were certifying to the 
total number of hunting licenses sold rather than to the 
total number of paid hunting license holders as required. 
It was apparent from these certifications that they did not 
fully eliminate duplications. Copies of the certifications 
from those States are attached as Exs. Y (Colorado), Z 
Minnesota), AA (Wisconsin). 


27. Rather than withhold urgently needed funds from the 
States that had submitted acceptable certifications, the 
Secretary of the Interior on November 17, 1959, appor- 
tioned Pittman-Robertson funds to the States. In the ab- 
sence of acceptable information on paid hunting license 
holders from six States, including Wisconsin, Colorado, and 
Minnesota, only partial apportionments were made to them, 
based on their certifications on the number of paid hunting 
license holders during the fiscal year ending June 30, 1958. 
Two States subsequently submitted acceptable certifications 
and apportionments of withheld funds were made to them 
on March 16, 1960. 


28, In making the necessary computations for apportion- 
ing the funds to the States, that part of the apportionment 
computed on the basis of the ratio of the area of each State 
to that of all the States was determined for allocation pur- 
poses inasmuch as there was no problem with State areas. 
As to the part authorized for apportionment on the basis 


36 


of the number of paid hunting license holders as certified 
by the States, certifications submitted were used to the ex- 
tent that it could be determined there would be no likeli- 
hood of including other than paid hunting license holders 
as set forth in the opinion of the Solicitor. 


29. Following is a summary of the apportionment details 
with respect to these three States. 


State Amount Apportioned Amount Withheld 


Colorado $351,939.01 $ 61,970.59 
Minnesota 368,367.80 93,687.13 
Wisconsin 331,460.62 116,962.27 


Identical letters dated November 19, 1959 were sent to the 
States of Colorado, Wisconsin, and Minnesota advising 
them of the partial apportionment action and requesting 
proper certifications so that a final apportionment could be 
made to them. A copy of such letter is attached as Ex. BB. 
The following will describe the procedure which was fol- 
lowed in the apportionment of funds, together with neces- 
sary background information: 


30. The sum of money available to the Department of 
the Interior for Federal Aid purposes totaled $16,601,192.- 
61, of which $13,908,698.88 represented collections in fiscal 
year 1959 of the federal excise tax on firearms, shells, and 
cartridges, and $2,693,493.73 represented tax money col- 
lected in prior years. Land areas were determined from 
the sources referred to above and numbers of paid license 
holders were determined from acceptable certifications sub- 
mitted by the States. 


31. With that information available the following steps 
were taken in apportioning the funds: 


1. The sum necessary for administration of the Pitt- 
man-Robertson program was deducted from the total 
amount appropriated. In fiscal year 1960 this amount- 
ed to $766,192.61, or 4.6 percent of the total. The Act 
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permits the taking of a maximum of 8 percent for 
administrative purposes. 


2. Funds were deducted to make available to Guam, 
Puerto Rico and the Virgin Islands the amount fixed 
by law; $12,000 each. For the first time Alaska was 
treated as a State for apportionment purposes in fiscal 
year 1960 in accordance with law. Hawaii had been 
granted State status for apportionment purposes by an 
earlier amendment to the Pittman-Robertson Act. 


3. The remaining sum of $15,800,000.00 was divided 
into two equal portions, one half to be apportioned to 
the States on the basis of area and the other half on the 
basis of number of paid license holders. 


4, The sum of $7,900,000.00 divided by the 3,615,172 
square mile area of the United States, including Alaska 
and Hawaii, gave a quotient of $2.185234893 as the 
value of one square mile for apportionment purposes. 
The area of each State was multiplied by this factor to 
determine the apportionment for each State based on 
its area. 


5. The sum of $7,900,000.00 divided by 14,725,206 
certified license holders gave a quotient of $0.53649- 
5041 as the value of one license holder for apportion- 
ment purposes. The number of certified license hold- 
ers in each State was multiplied by this factor to get 
the apportionment based on paid certified license hold- 
ers for each State. 


6. The apportionment computed in Steps 4 and 5 
were added for each State. This was a preliminary 
computation to see if any State’s apportionment ex- 
ceeded the 5 percent maximum ($790,000.00) or was 
less than the 14 of one percent minimum ($79,000.00) 
which are specified by law. Alaska and Texas exceeded 
the maximum and Connecticut, Delaware, Hawaii, New 
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Hampshire, Rhode Island, and Vermont did not reach 
the minimum. 


7. Maximum and minimum apportionments were 
then set aside for these eight States and the aggregate 
sums were removed from any further computations. 
Likewise the total areas of these States and the total 
number of their license holders were subtracted from 
the over-all total. 


8. Using the adjusted figures, namely, the sum of 
$13,746,000, the total area of 2,727,786 square miles, 
and the total number of paid license holders of 13,990,- 
420, calculations were then again made as indicated in 
steps 3, 4, and 5. 


32. The above procedures were used to determine the 
amount of funds each State would receive under regular 
apportionment procedures using land area and the number 
of paid license holders certified to regardless of any quali- 


fying statements. The certifications of the States of Colo- 
rado, Michigan, Minnesota, Missouri, Montana and Wiscon- 
sin were considered unacceptable for the reason that their 
certifications were qualified and in all probability contained 
duplications. Following the first operation further compu- 
tations were made to eliminate any possible duplications in 
the certifications for those States that had submitted ques- 
tionable certifications. This was accomplished by counting 
only those categories of license holders where there was no 
likelihood of duplication. The result of this analysis is 
shown in attached Ex. CC. Page 4 of Ex. CC shows the 
amount of the funds each of these States was to receive on 
the basis of land area and on the allowable number of paid 
license holders. The total apportionment to each of the 
States involved based on license holders only is shown on 
page 3 of Ex. CC. The amount each was to receive is shown 
opposite the caption ‘‘Allowable’’ which shows the number 
of paid license holders used in making this partial appor- 
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tionment of fiscal year 1960 funds as well as the amounts of 
funds. 


33. The net result of withholding funds where the total 
number of paid license holders could not be ascertained in 
conformance with the Act resulted in the withholding of the 
sum of $523,221.99 in reserve in order to afford the States 
in question an opportunity to submit revised certifications 
in conformance with the Department’s letter of March 26, 
1959 (Ex. U). Attached as Ex. DD is a copy of a Depart- 
ment of the Interior Press Release dated November 18, 
1959 regarding the methods used in arriving at the amount 
of funds the States would receive. 


34. Recognizing that personal interview sampling can be 
costly and is highly impractical for sampling nonresident 
license holders, the Bureau of Sport Fisheries and Wildlife 
continued to give thought to dependable techniques which 
would be less costly. In line with this, possible sampling 
methods were discussed at a conference with the Bureau’s 
Regional Federal Aid Supervisors which was held in Wash- 
ington, D. C. in November 1959. In December 1959 each 
Regional Supervisor was provided a copy of the Journal of 
the American Statistical Association, Volume 54, Number 
286, June 1959, containing an article ‘‘On the Problem of 
Matching Lists by Samples.’’? This article was co-authored 
by W. Edward Deming, a highly regarded authority, and 
presents technical treatment of sampling problems similar, 
if not identical, to those facing many of the States. Be- 
cause the sampling technique Deming described was con- 
sidered quite appropriate and would be inexpensive, all Re- 
gional Supervisors were instructed to make the publication 
known to any State making inquiry regarding sampling 
methods. This instruction has been followed. 


35. Attached as Ex. EE is a report of the Department of 
the Interior to the Chairman, House Committee on Mer- 
chant Marine and Fisheries, dated February 29, 1960, rec- 
ommending against the enactment of various bills which 
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would have the effect, among other things, of amending 
Section 4 of the Pittman-Robertson Act so that the ap- 
portionment of Federal-aid funds to the States would be 
based on the total number of licenses sold, rather than the 
total number of license holders, with the limitation that all 
licenses issued to the same individual for hunting small 
game (including birds) would be counted as one license 
and all licenses issued to the same individual for hunting 
large game would be counted as one license. As of this 
date none of the bills referred to in Ex. EE has been acted 
upon by Congress. 


Rosert M. RurwHerrorp 


Subscribed and sworn to before me this Ist day of July, 
1960. John R. Gardner, Notary Public, D. C. My commis- 
sion expires February 14, 1963. 


EXHIBIT A 
September 28, 1956 

Mr. J. Reuel Armstrong 
Solicitor 
Department of the Interior 
Department of the Interior Bldg. 
Washington 25, D. C. 
In re: Federal aid in wildlife restoration 


My dear solicitor: 


The following letter is being written to request an opin- 
ion from you on what we feel to be an incorrect allotment of 
federal aid in wildlife restoration to the State of Idaho un- 
der the provisions of the Pittman-Robertson Act placing an 
11% tax on sporting arms and ammunition which is, in 
turn, allocated to the states upon a formula involving land 
area of the state and the fishing and hunting licenses sold 
therein. 


At the present time Idaho’s allotment as to licenses sold 
is based solely upon resident and non-resident fish and 
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game licenses or combination fish and game licenses with- 
out any allotment being granted for the special licenses or 
permits required in addition to the aforementioned licenses 
for the hunting of big game such as deer, antelope, moun- 
tain sheep, moose, elk and goat. Our conclusion is based 
upon the legislative intent and this office’s interpretation of 
Section 36-404, Idaho Code, the pertinent part of which is 
as follows: 


“36-404. RESIDENT FISH AND GAME LI- 
CENSES AND PERMITS—ISSUANCE—NOT 
TRANSFERABLE—MEMBERS OF UNITED 
STATES SERVICES.—Any person over the age of 
12 years, who has been a bona fide resident of the state 
of Idaho for a period of six months last preceding the 
application for a license, upon the payment of the fee 
fixed by section 36-407 to the state fish and game direc- 
tor, or to any license vendor, shall be entitled to re- 
ceive from the officer, or any authorized agent to whom 
such payment is made, a fish and game license com- 
bined, or a fish or game license or both, which shall per- 
mit such person to pursue, hunt and kill any of the 
game or birds, except deer, prong-horn antelope, moun- 
tain sheep, moose, elk or goats, mentioned in this act, 
during the time when it shall be lawful to kill the same 
in any of the counties of this state subject to the limi- 
tations as to the number of each kind of animals or 
birds provided herein, and to catch fish with a hook and 
line according to the provisions of this act. Any such 
person shall be entitled to receive from the officer or 
any authorized agent to whom such payment is made, 
a permit to kill deer, pronghorn antelope, mountain 
sheep, moose, elk or goats in accordance with the laws 
of this state. Such a permit or license shall be issued 
to a person holding a license provided for in this chap- 
ter, and shall be evidenced by a tag which may be pur- 
chased upon payment of one dollar for the privilege of 
hunting deer and pronghorn antelope, two dollars for 


42 


elk, and ten dollars for moose, mountain sheep and 
goat. Provided that a license must be had for the 
hunting or taking of each and every one of said ani- 
mals. * * *’? (Emphasis ours). 


It is our interpretation of the above-cited statutory pro- 
vision that the legislative intent of this enactment makes it 
quite clear that the tags issued for the hunting of deer, elk 
and other big game are in reality a “license’”’ for the hunt- 
ing of those particular species. It is our opinion that the 
original license purchased by the resident or non-resident 
entitles him to carry a gun afield in the State of Idaho for 
the sole purpose of shooting non-game animals or upland 
game birds and that in order to pursue, hunt and kill big 
game animals as deer, elk, etc., a license evidenced by a 
metal tag must be purchased in order to pursue, hunt or 
kill the particular species of big game for which the par- 
ticular permit or license is purchased. 


We would greatly appreciate your opinion on the fore- 
going statute and an early reply thereto which would great- 
ly simplify the confusion in this matter inasmuch as if our 
opinion is not upheld, we anticipate proposing new enact- 
ments to our legislature similar to those of other states 
such as Colorado wherein a special written license form is 
issued for each species of big game animal hunted and 
whereby those states receive additional allotments of fed- 
eral aid in wildlife restoration based upon license sales, 


Thanking you in advance for your earliest consideration 
of this problem, I remain, 


Respectfully yours, 


Grarpon W. Sire 
Attorney General 
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EXHIBIT B 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SOLICITOR 

Washington 25, D. C. 


November 20, 1956 
Graydon W. Smith 
Attorney General 
State of Idaho 
Boise, Idaho 


My dear Mr. Smith: 


We have considered further the question raised in your 
letter of September 28 concerning the correctness of the 
allotment of Federal aid in wildlife restoration to the State 
of Idaho pursuant to the general wildlife restoration legis- 
lation, known as the ‘‘Pittman-Robertson Act’’ (16 U.S.C. 
1952 ed., sees. 669-669i). 


For reasons hereafter stated, we believe the allotment 
to the State of Idaho is proper and in accordance with the 
requirements of the Pittman-Robertson Act. Section 3 of 
the Act provides for the establishment of ‘‘The Federal aid 
to wildlife-restoration fund”’ (16 U.S.C. 1952 ed., see. 669b). 
This fund is created from Federal appropriations author- 
ized by the Act in an amount equal to the annual revenues 
from the tax imposed on the sale of firearms, shells and 
cartridges. The most important provision of the Act, how- 
ever, so far as the question you raise is concerned, is con- 
tained in section 4 of the Act (16 U.S.C. 1952 ed., sec. 669¢). 
This section provides, in part, that the Secretary of the 
Tnterior shall apportion that part of the fund available for 
distribution to the States in the following manner: 


*¢”,. one half in the ratio which the area of each 
State bears to the total area of all the States and one 
half in the ratio which the number of paid hunting- 
license holders of each State in the preceeding fiscal 
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year, as certified to said Secretary by the State fish 
and game departments, bears to the total number of 
paid hunting-license holders of all the States.’’ (Un- 
derscoring supplied). 


You will note that the statute bases the distribution spe- 
cifically on the number of individuals, or license “holders.”’ 


We feel that it is clear from an examination of your State 
law, as quoted in your letter, (Section 36-404, Idaho Code) 
that those persons who purchase from the State a general 
fish and game license combined, or a fish or game license, 
or both, become license ‘‘holders” for purposes of the Fed- 
eral statute. Such individual license ‘‘holders’’, if they 
choose, may acquire additional authorization or permits 
from the State to kill certain species by the acquisition of 
additional permits to kill deer, pronghorn antelope, moun- 
tain sheep, moose, elk, or goat in accordance with the laws 
of the State. This does not, in our judgment, however, 


expand the number of individual license ‘‘holders.’? The 
long-established practice of this Department, as well as 
the intent of the statute require, in our opinion, that the 
apportionment be made, as prescribed by the statute, on 
the basis of the number of license “holders,’’ or individuals, 
in the various States, as compared to the total number of 
such license ‘‘holders’’ in all of the States. 


Where a particular State has no general license require- 
ment but requires separate licenses for hunting various 
species, we recognize the possibility of inaccuracy or dupli- 
cation in the number of license ‘‘holders’’ reported by the 
State. We would hope to reduce such inaccuracies to a 
minimum and in the circumstances, if any inequities exist, 
as between the various States, we believe that such inequi- 
ties should be resolved by the States. 


A step in this direction already has been taken. The 
September 12, 1956 minutes of the meeting of the Federal 
Aid Committee of the International Association of State 
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Game and Fish Commissioners, at Toronto, Canada, con- 
tains the following significant statement: 


“The inherent license structures of the various 
States may be divided into several broad categories,— 

a. Those States which sell a combined hunting and 
fishing license; 


b. Those which sell a single hunting license and a 
single fishing license (in this category, special tags, 
such as deer tags are often sold to hunting license 
holders) ; and 


ec. Those States which sell two or more types of 
hunting licenses such as small game licenses and big 
game hunting licenses, oftentimes to the same indi- 
vidual. While the basic Act states that the apportion- 
ment should be one half of the basis of the number of 
license holders, the Service, in the case of category “ce” 
States actually bases the apportionment to these States 
on the basis of total number of licenses sold. This 
results in many individual license holders in those ‘‘e”? 
States being counted two or more times each, depend- 
ing on the license structure of the States.’’ 


The report of the Chairman of the Committee states that 
the Committee has instructed him to place this question 
before the Association without recommendation, but with 
the further instruction that the Chairman have a detailed 
study made of the financial questions involved on a nation- 
wide basis for a further detailed study by the Committee. 


Our interpretation of your State law, with relation to 
our operations under the cited Federal statute, places Idaho 
in the ‘‘b”’ group of States regarding license requirements, 
as defined by the Association and the purchase of addi- 
tional hunting tags would not, of course, increase the total 
number of hunters or license ‘‘holders’’ within the State. 
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We hope this letter will be of assistance to you. Please 
be assured of our interest in this matter and our willing- 
ness to consider the question further if you so desire. 


Sincerely yours, 


(Sgd.) J. Reven Armstrone 
Solicitor 


EXHIBIT C-1 


United States Department of Agriculture—Bureau of 
Biological Survey 


(Dated July 25, 1938) 


Public—No. 415—75th Congress—Chapter 899 
Ist Session S. 2670 


AN ACT 


Section 1314. Submission of License Data to Department. 
—The Act requires that the apportionment of funds to the 
States shall be made ‘‘one-half in the ratio which the area 
of each State bears to the total area of all the States, and 
one-half in the ratio which the number of paid hunting- 
license holders of each State in the preceding fiscal year, 
as certified to said Secretary (of Agriculture) by the State 
fish and game department, bears to the total number of paid 
hunting-license holders of all the States.’? 


Since each State’s share must be based in part on the 
number of licenses sold during the fiscal year, it becomes 
necessary for the Secretary of Agriculture to first appor- 
tion the funds on a tentative basis and later to revise the 
apportionments, using the actual number of hunting- 
license holders during the period July 1 to June 30 as a 
basis. States should arrange to furnish license data for 
the preceding 12 months period promptly after each July 1 
so the definite apportionments may be made. In certifying 
the number of paid hunting licenses to the Department, 
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there should be included all licenses defined as hunting 
licenses by State laws. The set-up should embrace ordinary 
hunting, combination licenses which include hunting priv- 
ileges, and special hunting licenses. Special licenses issued 
only after a general license has been purchased should not 
be counted, as the law requires the number of license hold- 
ers and not the number of individual licenses. 


EXHIBIT 0-2 


United States Department of the Interior Fish and 
Wildlife Service 


Federal Aid in Wildlife Restoration Manual 
(Issued: October 1, 1940) 
Authorization for Cooperative Program 
Federal Act 
1211. Federal Aid in Wildlife Restoration Act (50 Stat. 


917)—Aw Act to provide that the United States shall aid 
the States in wildlife-restoration projects, and for other 


purposes. 


Section 4. So much, not to exceed 8 per centum, of the 
revenue covered into said fund in each fiscal year as the 
Secretary of Agriculture may estimate to be necessary for 
his expenses in the administration and execution of this 
Act and the Migratory Bird Conservation Act shall be 
deducted for that purpose, and such sum is authorized to 
be made available therefor until the expiration of the next 
succeeding fiscal year, and within sixty days after the close 
of such fiscal year the Secretary of Agriculture shall appor- 
tion such part thereof as remains unexpended by him, if 
any, and make certificate thereof to the Secretary of the 
Treasury and to the State fish and game departments on 
the same basis and in the same manner as is provided as 
to other amounts authorized by this Act to be apportioned 
among the States for such current fiscal year. The Secre- 
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tary of Agriculture, after making the aforesaid deduction, 
shall apportion the remainder of the revenues in said fund 
for each fiscal year among the several States in the follow- 
ing manner, that is to say, one-half in the ratio which the 
area of each State bears to the total area of all the States 
and one-half in the ratio which the number of paid hunting- 
license holders of each State in the preceding fiscal year, 
as certified to said Secretary by the State fish and game 
departments, bears to the total number of paid hunting- 
license holders of all the States: Provided, That the appor- 
tionment of any one State shall not exceed the sum of $150,- 
000 annually; Provided further, That where the appor- 
tionment to any State under this section is less than $15,000 
annually, the Secretary of Agriculture may allocate not 
more than $15,000 of said fund to said State to carry out 
the purposes of this Act when said State certifies to the 
Secretary of Agriculture that it has set aside not less than 
$5,000 from its fish and game funds or has made, through 


its legislature, an appropriation in this amount, for said 
purposes. (As amended July 24, 1946) 


1212. Rules and Regulations for Carrying Out the Fed- 
eral Aid to Wildlife Restoration Act. 


Regulation 2. 


Section 2. Hunting license information. Certified in- 
formation as to the number of paid hunting license holders 
of the State in the preceding fiscal year ending June 30 
shall be furnished the Secretary or his authorized repre- 
sentatives by the fish and game department of each State 
on or before December 31 of each year. 


PRINCIPAL REQUIREMENTS FOR 
COOPERATING STATES 
REQUIREMENTS 


Section 1314. Submission of License Data to Depart- 
ment. The Act requires that the apportionment of funds 
to the States shall be made ‘‘one-half in the ratio which the 
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area of each State bears to the total area of all the States, 
and one-half in the ratio which the number of paid hunting- 
license holders of each State in the preceding fiscal year, as 
certified to said Secretary by the State fish and game de- 
partment, bears to the total number of paid hunting-license 
holders of all the States.”’ 


Since the availability of hunting license data is an essen- 
tial prerequisite to the apportionment of funds, it is neces- 
sary that the States shall have furnished the facts on the 
actual number of hunting license holders for the preceding 
Federal fiscal year. To insure the availability of this in- 
formation the Fish and Wildlife Service will request it 
toward the close of each calendar year, and thereby the 
States will have ample time to have assembled the facts fot 
the fiscal year which ended on June 30. In certifying the 
number of paid hunting licenses to the Department, there 
should be ineluded all licenses defined as hunting licenses 
by State laws. These should embrace ordinary hunting, 
combination licenses which include hunting privileges, and 


special hunting licenses. Special licenses issued only after 
a general license has been purchased are not included for 
use in apportionment, as the law requires the number of 
paid license holders and not the number of individual li- 
censes. However, a complete report is desired for statisti- 
cal purposes. 


EXHIBIT C-3 


Federal Aid in Wildlife Restoration Manual 
(Revised February 1947) 


1211. Federal Aid in Wildlife Restoration Act (50 Stat. 
917) as amended. An Act to provide that the United 
States shall aid the States in wildlife-restoration projects, 
and for other purposes. 

Section 4.... The Secretary of Agriculture, after making 


the aforesaid deduction, shall apportion the remainder of 
the revenues in said fund for each fiscal year among the 
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several States in the following manner, that is to say, one- 
half in the ratio which the area of each State bears to the 
total area of all the States and one-half in the ratio which 
the number of paid hunting-license holders of each State 
in the preceding fiscal year as certified to said Secretary by 
the State fish and game departments, bears to the total 
number of paid hunting-license holders of all the States. . . 


1212. Rules and Regulations for Carrying out the Fed- 
eral Aid to Wildlife Restoration Act. 


Section 2. Hunting license information. Certified infor- 
mation as to the number of paid hunting license holders of 
the State in the preceding fiscal year ending June 30 shall 
be furnished the Secretary or his authorized representa- 
tives by the fish and game department of each State on or 
before December 31 of each year. 


1314. Submission of License Data to the Department. 
The Act requires that the apportionment of funds to the 
States shall be made one-half in the ratio which the area 
of each State bears to the total area of all the States, and 
one-half in the ratio which the number of paid hunting li- 
cense holders of each State in the preceding fiscal year, as 
certified to said Secretary by the State fish and game de- 
partment, bears to the total number of paid hunting license 
holders of all the States. 


Since the availability of hunting license data is an essen- 
tial prerequisite to the apportionment of funds, it is neces- 
sary that the States shall have furnished the facts on the 
actual number of hunting license holders for the preceding 
Federal fiscal year. To insure the availability of this infor- 
mation, the Fish and Wildlife Service will request it toward 
the close of each calendar year, and thereby the State will 
have ample time to have assembled the facts for the fiscal 
year which ended on June 30. In certifying the number of 
paid hunting licenses to the Department, there should be in- 
cluded all licenses defined as hunting licenses by State laws. 
These should embrace ordinary hunting, combination li- 
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censes which include hunting privileges, and special hunt- 
ing licenses. Special licenses issued only after a general li- 
cense has been purchased are not included for use in ap- 
portionment, as the law requires the number of paid li- 
cense holders and not the number of individual licenses. 
However, a complete report is desired for statistical pur- 
poses. 


EXHIBIT C-5 


Federal] Aid in Fish and Wildlife Restoration Manual 
(Revised May 1946). 


INFORMATION REQUIRED 


41.22 Hunting and fishing license information. Certified 
information concerning the number of holders of paid hunt- 
ing licenses and holders of paid fishing licenses of the 
State in the preceding fiseal year shall be furnished the 
Secretary by the Fish and Game Department of cach State 
on or before September 15 of each year. 


120. Principal Program Requirements 


120.4 Submission of License Data to the Department.— 
Availability of State hunting and fishing license data is an 
essential prerequisite to the apportionment of funds. In 
addition, statistical agencies and business concerns whose 
operations are influenced by hunters and anglers request 
from the Service the national figures on numbers of these 
outdoor recreationists who buy licenses each year. To 
insure the availability of this information, the Fish and 
Wildlife Service will request the State to furnish an annual 
report of license sales by September 15 of each year. 


In certifying the number of paid hunting and fishing 
licenses to the Fish and Wildlife Service, the State fish 
and game department should be certain to include in its 
tabulation all licenses defined as hunting or sport fishing 
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licenses by State laws. These should embrace ordinary 
hunting licenses, combination licenses which include hunt- 
ing privileges, and special hunting licenses. In the same 
manner, the enumeration of sport fishing license holders 
should include ordinary fishing licenses, combination 
licenses which include sport fishing privileges, and special 
fishing licenses. The reports should also include informa- 
tion on special permits, tags, seals, and stamps, together 
with trapping, fur dealer, fur farmers, and game breeder 
licenses. The broadest coverage will enable compilation of 
national statistics based upon full and accurate data. Spe- 
cial licenses issued only after a general license has been 
purchased are not intended for use in computing appor- 
tionments, as the law requires the number of paid license 
holders and not the number of individual licenses. How- 
ever, a complete report is desired for statistical purposes. 
Statutory license fees should be shown rather than the net 
revenue to the State. The gross cost is used in the tabu- 
lated statistics. 


License reports must be certified by the State Director 
or other responsible official and submitted in duplicate to 
the regional office of the Fish and Wildlife Service. 


EXHIBIT C-6 


Federal Aid in Fish and Wildlife Restoration Manual 
(Revised April 1957) 


120. Principal Program Requirements. 


120.4. Submission of License Data to the Department— 
Availability of State hunting and fishing license data of the 
character specified in the Federal Aid laws is an essential 
prerequisite to the apportionment of funds. In addition, 
statistical agencies and business concerns whose operations 
are influenced by hunters and anglers request national fig- 
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ures on numbers of these outdoor recreationists who buy 
licenses each year. To insure the availability of this infor- 
mation, the Bureau will request the State to furnish an 
annual report of license sales by September 15 of each 
year. 


In certifying the number of paid hunting and fishing li- 
censes to the Bureau, the State fish and game department 
should be certain to include in its tabulation all licenses 
defined as hunting or sport fishing licenses by State laws. 
These should embrace ordinary hunting licenses, combina- 
tion licenses which include hunting privileges, and special 
hunting licenses. In the same manner, the enumeration of 
sport fishing license holders should include ordinary fishing 
licenses, combination licenses which include sport fishing 
privileges, and special fishing licenses. The reports should 
also include information on special permits, tags, seals, 
and stamps, together with trapping, fur dealers, fur farm- 
ers, and game breeder licenses. The broadest coverage will 
enable compilation of national statistics based upon full and 
accurate data. Special licenses issued only after a general 
license has been purchased are not intended for use in com- 
puting apportionments, as the law requires the number of 
paid license holders and not the number of individual li- 
censes. However, a complete report is desired for statisti- 
cal purposes. Statutory license fees should be shown rath- 
er than the net revenue to the State. The gross cost is 
used in the tabulated statistics. 


License reports must be certified by the State Director or 
other responsible official and submitted in duplicate to the 
regional office of the Bureau. 
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EXHIBIT D-1 


UNITED STATES DEPARTMENT OF THE INTERIOR 
FISH AND WILDLIFE SERVICE 


Regulatory Announcement 2 Issued May 1941 


FEDERAL AID IN WILDLIFE RESTORATION 
GENERAL INFORMATION 


Method of Allocating Funds to the States 


After making deductions for administering the act, ap- 
portionments of funds are made to the States half in the 
ratio that the area of each State bears to the total area of 
all the States and half in the ratio that the number of paid 
hunting-license holders of each State in the preceding fiscal 
year as certified to the Seeretary of the Interior by the State 
fish and game department, bears to the total number of 
paid hunting-license holders of all the States. All licenses 
defined as hunting licenses by State laws may be counted, 
with the exception of special licenses issued only after a 
general license has been purchased, since the law specifies 
‘‘the number of license holders’’ and not the number of 
individual licenses. 
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EXHIBIT D-2 


UNITED STATES DEPARTMENT OF THE INTERIOR 


J. A. Krug, Secretary 
FISH AND WILDLIFE SERVICE 


Albert M. Day, Director 
Regulatory Announcement 18 Issued December 1946 


FEDERAL AID IN WILDLIFE RESTORATION 
GENERAL INFORMATION 


es es s ° * * * * 
Method of Allocating Funds to the States 


After making deductions for administering the act and 
for the conduct of work in Alaska, Hawaii, Puerto Rico, and 
the Virgin Islands, apportionments of funds are made to 
the States half in the ratio that the area of each State bears 
to the total area of all States and half in the ratio that the 
number of paid hunting-license holders of each State in the 
preceding fiscal year, as certified to the Secretary of the 
Interior by the State fish and game department, bears to 
the total number of paid hunting-license holders of all the 
States. By amendment of the act dated July 24, 1946, the 
foregoing apportionment procedure was modified to the 
extent that no State shall receive less than one-half of 1 
percent nor more than 5 percent of the total amount ap- 
portioned to all the States. The law specifies that the part 
of the apportionments determined from hunting license 
sales shall be based on ‘‘the number of license holders” and 
not the number of individual licenses, 
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EXHIBIT D-3 


UNITED STATES DEPARTMENT OF THE INTERIOR 


Oscar L. Chapman, Seeretary 
FISH AND WILDLIFE SERVICE 


Albert M. Day, Director 
Regulatory Announcement 36 Revised March 1952 


FEDERAL AID IN WILDLIFE RESTORATION 
GENERAL INFORMATION, 1952 


e s * ° * * Ld s 


Method of Allocating Funds to the States 

After making deductions for administering the act and 
for the conduct of work in Alaska, Hawaii, Puerto Rico, and 
the Virgin Islands, apportionments of funds are made to 
the States half in the ratio that the area of each State bears 
to the total area of all States and half in the ratio that the 
number of paid hunting license holders of each State in the 
preceding fiscal year, as certified to the Secretary of the 
Interior by the State fish and game department, bears to 
the total number of paid hunting license holders of all the 
States. By amendment of the act dated July 24, 1946, the 
foregoing apportionment procedure was modified to the ex- 
tent that no State shall receive less than one-half of 1 per- 
cent nor more than 5 percent of the total amount appro- 
priated to all the States. The law specifies that the part 
of the apportionments determined from hunting license 
sales shall be based on ‘‘the number of license holders’’ 
and not the number of individual licenses. 
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EXHIBIT D4 


FEDERAL AID IN WILDLIFE RESTORATION 
Regulatory Announcement 53 


Issued May 1957 
Supersedes Regulatory Announcement 36 


UNITED STATES DEPARTMENT OF THE INTERIOR 
FISH AND WILDLIFE SERVICE 
Washington 25, D. OC. 


« * * * * * * * 
Method of Allocating Funds to the States 


After making deductions for administering the act and 
for the conduct of work in Alaska, Puerto Rico, Guam, and 
the Virgin Islands, apportionments of funds are made to 
the States half in the ratio that the area of each State bears 
to the total area of all States and half in the ratio that the 
number of paid hunting license holders of each State in 
the preceding fiscal year, as certified to the Secretary of 
the Interior by the State fish and game department, bears 
to the total number of paid hunting license holders of all 
the States. By amendment of the act dated J uly 24, 1946, 
the foregoing apportionment procedure was modified to the 
extent that no State shall receive less than one-half of 1 per- 
cent or more than 5 percent of the total amount apportioned 
to all the States. The law specifies that the part of the 
apportionments determined from hunting-license sales shall 
be based on the number of license holders and not the num- 
ber of individual licenses. 
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EXHIBIT E 
RESOLUTION NO. 4 


The Forty-first Convention of the International Association 
of Game, Fish and Conservation Commissioners— 
September 10 and 11, 1951—(Pages 177 and 178) 


Re-Examination of Pittman-Robertson Act 


Whereas, increased federal aid allotments to the various 
states under the provisions of the Pittman-Robertson Act 
will materially expand programs in most states, and 


Whereas, the respective states must immediately plan 
and inaugurate these programs, 


Be it therefore resolved, that the U. S. Fish and Wildlife 
Service be requested to re-examine the various interpreta- 
tions of the above act so as to assist the states on these 
expanded programs. 


RESOLUTION NO. 8 
Appointment of Federal Aid Committee 


Whereas the federal aid program is an important and 
complicated force effecting the interests of all states and 


Whereas technical questions of procedure, interpretation 
and policy frequently arise between sessions of the Inter- 
national Association and often require prompt decisions 


Therefore we recommend that a permanent committee be 
appointed to continue to be a clearing house for federal aid 
matters even though questions of major policy must of 
necessity be referred to the association. We urge the states 
and regional associations to clear these questions with the 
International Association through its federal aid commit- 
tee before taking independent action even though it is evi- 
dent that neither the association nor any of its committees 
can legally bind any state of the U. S. Government. 
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EXHIBIT F 


Minutes of the Federal Aid Committee Meeting, Inter- 
national Association of Game, Fish and Conservation Com- 
missioners, Statler Hotel, Washington, D. C., March 5, 
1957. 


The Federal Aid Committee of the International Associa- 
tion of Game, Fish and Conservation Commissioners met 
at 3:00 P.M. in the Statler Hotel, Washington, D. C. The 
following Committee members were present: 


Lester F. Faber, Iowa, Chairman 
George E. Sprecher, Wisconsin 
Logan Bennett, Pennsylvania 
David B. Vesall, Minnesota 
Gilbert N. Hunter, Colorado 

Ben Glading, California 

W. Mason Lawrence, New York 
Earle Frye, Florida 


Elmer Peterson of South Dakota and Fulton Lovell of 
Georgia were unable to be present. In addition to the 
Committee members, the following were also present: 


Lyle M. Thorpe, Connecticut 

C. L. McLaughlin, Massachusetts 
Homer C. Pickens, New Mexico 
John M. Hall, Arizona 

A. J. Garner, New Mexico 

W. J. K. Harkness, Ontario, Canada 
E. J. Skibby, Montana 

Clyde P. Patton, North Carolina 

R. M. Rutherford, U.S. Fish and Wildlife Service 
John 8. Gottschalk, 

Lansing A. Parker, 

M. A. Marston, 

W. A. Elkins, 

Walter P. Schaefer 
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Mr. Schaefer agreed to act as secretary for the Commit- 
tee. 


Committee attention was accorded the following matters: 
I. Determination of paid license holders for apportion- 
ment purposes. 


Chairman Faber brought up the problem of determining 
the number of paid license holders in States where multiple 
licensing creates duplications, with one person holding sev- 
eral licenses. Mr. Faber reviewed prior Committee atten- 
tion to this subject. At its September 12, 1956 meeting at 
Toronto, Canada, the Committee expressed the desire to 
have the matter reviewed. In harmony with that action, 
Mr. Faber appointed Mr. Frye to undertake a study of li- 
censing structures in the various States and the effect on 
apportionments because of duplications in counting license 
holders. 


Reporting on his investigations, Mr. Frye stated that 13 


States with multiple licensing systems benefited from larger 
apportionments because of duplications. The licenses is- 
sued by these States total over 414 million and comprise 
about one-third of the total of all the States. He estimated 
that about 25 percent of the 414 million licenses are dupli- 
cates and if these were eliminated the apportionments for 
the other 27 States would increase by about seven percent. 


It was moved by Mr. Glading and seconded that the Com- 
mittee recommend to the International Association of Game 
and Fish Conservation Commissioners that: 


The Secretary of the Interior make a survey of all 
states to see if there are duplications in determining 
the number of paid license holders; require those 
States, where duplications are found, to determine the 
exact number of paid license holders to the satisfaction 
of the Department; and to audit the license reports. 


In the discussion following the motion, Mr. Hunter spoke 
in favor of the Colorado multiple licensing system in which 
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a license holder is counted each time he buys a license, al- 
though he agreed that this may result in counting the same 
individual several times. Mr. Sprecher stated that the Wis- 
consin Legislature, on recommendation of the Conservation 
Department, had recently amended their laws to permit 
multiple licenses in order to increase the number of paid 
license holders for apportionment purposes. He felt that 
other States should likewise change their laws if they want 
to increase their Federal Aid apportionments, Mr. Frye 
expressed the opinion that Florida should not change their 
license system when they are now in accord with the law. 
Mr. Bennett advised that Pennsylvania proposed to change 
to a multiple license structure by 1959 to increase the num- 
ber of paid license holders. Further discussion by other 
Committee members and non-committee members was along 
the same lines. Mr. Frye requested a roll call vote on the 
motion. 


The Acting Secretary called the roll with the following 


result: 
Yes No 

Mr. Sprecher, Wisconsin x 
Mr. Bennett, Pennsylvania x 
Mr. Vesall, Minnesota 
Mr. Hunter, Colorado 
Mr. Glading, California x 
Mr. Lawrence, New York abstained 
Mr. Frye, Florida x 
Mr. Faber, Iowa x 

Totals Yes 4—Abtain 1—No 3 


Mr. Glading brought out that the report to the Interna- 
tional Association would cover both sides of the problem. 
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EXHIBIT G 


Report to the Federal Aid Committee of the International 
Association of Fish, Game and Conservation 


Commissioners on the Effect of Existing State License 
Structures Upon Apportionment of Federal Aid Funds 


The following report was prepared at the request of the 
Chairman of the Federal Aid Committee. 


Many persons believe that distribution of Federal Aid 
funds is not being properly made. Certainly, the present 
system of apportionment of Federal Aid monies does not 
conform to the wording of the Federal Aid Act, which states 
that funds are to be distributed on the basis of number of 
“‘naid license holders.’’ The standard procedure at present 
is to distribute such funds on the basis of the number of 
licenses sold, excluding those for which a general license is 
a prerequisite. This results in some states getting credit 
for two or more licenses purchased by one “paid license 
holder’’ to the disadvantage of those states whose license 
structure does not lend itself to such duplication. 


The present system of Federal Aid fund apportionment 
is excused principally on the grounds that it would be im- 
possible to determine the amount of duplication in those 
states where duplication occurs. In the light of our present 
knowledge of sampling techniques and statistical proced- 
ures, it appears that this reasoning is no longer justified. 
It is my belief that a general sampling procedure that 
would be applicable to most states could be prepared. 


Tabulations have been prepared by the U. S. Fish and 
Wildlife Service summarizing hunting and fish license in- 
formations and indicating those states where some duplica- 
tion is probable. By duplication, I mean one ‘‘paid license 
holder’’ being credited for more than one license. These 
tabulations present the simple factual information and 
make no attempt to estimate the degree of possible dupli- 
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cation and the resulting effect on Federal Aid apportion- 
ment. 


In Table 1 is listed the various states and the amount 
of their Pittman-Robertson apportionment for the fiscal 
year 1956 and their category, insofar as resident hunting 
licenses are concerned, according to my interpretation of 
whether or not duplication is likely to be an important 
consideration. Similar interpretations for the other three 
license tabulations were not considered necessary since the 
Service tabulation for resident fishing licenses appears 
sufficiently explanatory and the nonresident license cate- 
gories are relatively unimportant in determining Federal 
Aid apportionment. This in no way implies that correc- 
tions in the Federal Aid Apportionment System should not 
be made to cover all license categories, 


In preparing Table 1, it was very difficult to estimate 
the degree of duplication and its probable effect on Federal 
aid apportionment. To illustrate, consider the compari- 
son of resident hunting licenses in two states, Florida and 
Michigan, in which duplication is listed as probably in the 
Service tabulation. In Florida, whatever duplication 
might occur in resident hunting licenses results from the 
fact that a person can buy either a county license, a ‘‘resi- 
dent other than home county’’ license, or a state license. 
In all of these cases, however, he is able to take all types 
of game with the one license and actually is not likely to 
buy a county license if he intends to hunt outside of his 
county, or an ‘‘other than home county’? license if he 
intends to hunt in any other county. The likelihood of 
duplication here is further reduced by the fact that it is 
a general policy in Florida for county judges who issue 
licenses to permit a person to apply the price of a county 
or “‘other than county’’ license on a resident state license, 
void the license which is being traded in, and, thus, one 
individual is still normally eredited with only one license. 
In Michigan, an individual must purchase a small game 
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license if he wishes to hunt small game and a deer license 
if he wishes to hunt deer, and one individual hunting both 
types of game is therefore ercdited with two licenses. Ob- 
viously, here Michigan benefits to the disadvantage of 
Florida. 


A principal criterion used in separating categories 1 and 
2 in Table 1 was consideration of whether or not present 
license sales indicate a possible duplication of less than 
ten percent. If less than ten percent, as in the case of 
Texas, for example, then the state was placed in category 
2. Using this and other considerations, as illustrated by 
the Michigan-Florida example, the state was placed in the 
category that seemed most appropriate according to this 
breakdown. 


Even more difficult than evaluating whether or not dupli- 
cation cceurs to an appreciable extent in a state license 
structure is the problem of estimating the effect duplica- 
tion is having upon Federal Aid apportionment. As a 
starting point, suppose there is an average of 50% dupli- 
cation in those states in category 1. Since Federal Aid 
funds are apportioned half on the basis of area and half 
on the basis of license sales, these states are reeciving 
approximately $1,000,000 above the amount they would 
receive if calculations were based on the number of paid 
license holders. This amounts to roughly seven percent 
of the entire Pittman-Robertson apportionment. Thus, 
theoretically, the remaining states would have their appor- 
tionment increased by approximately seven percent. J 
realize, of course, that many factors including the above 
mentioned “half license and half area’’ provision must be 
considered in such calculations, and certainly no claim is 
made that each of the states in categories 2 and 3 would 
receive a seven percent increase in Pittman-Robertson 
funds. Also, perhaps errors were made in this estimate 
of the degree of duplication in individual states as presented 
in Table 1. Nevertheless, there remains the basic fact 
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that generally speaking those states in category 1 are bene- 
fiting at the expense of those states in categories 2 and 3. 


Some consideration should be given to the combination 
hunting and fishing license and the part it plays in Federal 
Aid apportionment. It presents a different problem in that 
it complies in all respects with the “‘paid license holder’’ 
requirement, yet is also not completely fair in that states 
get credit for the full number of licenses for both Dingell- 
Johnson and Pittman-Robertson even though a certain per- 
centage of the combination license holders either do not 
fish or do not hunt. 

I wish to express my appreciation to Mr. Bob Rutherford 
and other personnel of the Federal Aid branch of the U. §. 
Fish and Wildlife Service for their general helpfulness 
and cooperation and for making available the information 
and records upon which this report is based. 

Submitted by: O. E. Frys, Jr. 
Title: Assistant Director, 
Florida Game and Fresh Water 
Fish Commission 


Date: July 5th, 1957 


TABLe 1 
RESIDENT HUNTING 


Category 1 
1956 PR Apportionment 


12 States In Which There Is Probably Appreciable Dupli- 
cation. Federal Aid Probably Increased by Present System 


Arizona $316,403.25 N. Dak. 190,643.19 
Colo. 466,141.08 S. Dak. 263,908.14 
Mich. 713,999.68 Utah 276,100.45 
Minn. 442,749.52 Wise. 435,185.61 
Mo. 309,712.40 Wyo. 300,031.79 
N. Mex. 322,296.22 

New York 585,124.54 $4,622,295.87 
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Category 2 
1956 PR Apportionment 


16 States In Which There Is Probably Some Duplication. 
Federal Aid Probably Decreased by Present System 


Ala. $248,629.94 . 103,863.58 
Fla. 196,669.53 F 297,811.60 
Ind. 304,476.12 ; 252,856.21 
Iowa 311,581.12 0. 155,287.52 
Maine 165,125.27 713,999.68 
Mad. 97,974.87 ; 281,674.00 
Miss. 205,819.65 , 335,914.69 
Nebr. 286,593.19 ae eS 
New H. 71,399.96 $4,029,676.93 


Category 3 
1956 PR Apportionment 


20 States In Which There Are Probably No Duplications. 
Federal Aid Probably Decreased by Present System 


Ark. $237,744.46 439,974.15 
Calif. 685,222.24 ; 276,527.97 
Conn. 71,399.96 i 423,861.86 
Del. 71,399.96 355,429.13 
Ga. 343,476.78 ; 560,761.67 
Idaho 288,552.98 t 71,399.96 
Tl. 400,439.3 319,785.90 
Kans. 283,923.00 ; 71,399.96 
Ky. 223,374.98 . Va. 179,966.03 
La. 242,061.94 epee 
Mass. 81,318.72 $5,628,020.92 
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EXHIBIT H 


The Forty-Seventh Convention of the International 
Association of Game, Fish and Conservation 
Commissioners 


Sept. 9 and 10, 1957, Las Vegas, Nev. 
Report oF THE FeperaL Am CoMMITTEE 
By Lester F. Faber, Iowa Conservation Commission 


The major topic considered by the federal aid committee 
this past year has been the method used for counting hunt- 
ing license sales for use in the apportionment of federal aid 
funds. 


This subject was discussed by the committee of 1955-56 
and was mentioned in the report presented to you in 
Toronto. 


This association adopted the federal aid committee report 
presented by the chairman last year which stated the 


problem and contained this paragraph: 


“‘The committee has instructed me to place this matter 
before the association without recommendation at this 
time and has further instructed the chairman to make a 
detached study of the financial questions involved on a 
nation wide basis for a further detailed study by the com- 
mittee.”’ 


The adoption of this report was considered by the new 
chairman to be a mandate to make a further study of the 
problem of state license structures as it relates to the 
interpretation of paid license holders. 


Since there were many new members on the committee 
it seemed necessary to acquaint these men with the prob- 
lem. To accomplish this, a meeting was held in conjunc- 
tion with the North American Wildlife Conference in Wash- 
ington last March. At this meeting R. M. Rutherford, then 
chief of the branch of federal aid of the Fish and Wildlife 
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Service, was asked to present the system in use for count- 
ing licenses for apportionment. Earl O. Frye, assistant 
director of the Florida Commission, and a member of the 
present committee, was asked to undertake a study of 
license structures in the various states and the effect on 
apportionments because of duplications in counting li- 
cense holders. 


These two reports were presented and two steps were 
taken. 


1. A motion was made and passed to send Mr. Frye’s 
report to all member organizations of the International 
Association. This was done on August 15 of this year. 


2. It was moved, seconded and passed that this com- 
mittee recommend to the International Association of 
Game, Fish and Conservation Commissioners that: 


“<The secretary of the interior make a survey of all 
states to see if there are duplications in determining the 
number of paid license holders to the satisfaction of the 
Department of the Interior, and to audit the license 
reports.”’ 


Some of this work has already been done but since the 
minutes of the Washington meeting show this action it is 
included in this report. 


If this association adopts the action of the committee as 
it requests a further study by the secretary of the interior, 
the secretary’s report should reveal further steps to be 
taken, if any are necessary. It would follow, then, that 
the new president and new committee will act as they see 
fit. 


This problem of counting licenses has been discussed for 
several years. We added more at our meeting of the 
federal aid committee last night. Various members again 
expressed their views on this matter of interpretation of 
the federal aid laws as it applies to the definition of a 
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paid license holder. A motion was made and seconded 
that: “The federal aid committee submit a resolution to the 
resolutions committee asking the United States Fish and 
Wildlife Service to determine the validity of its earlier 
interpretation of what constitutes a paid license holder. 
If the solicitor of the department finds that the carlier in- 
terpretation is still valid, the United States Fish and Wild- 
life should take steps to require the states to present a 
satisfactory system or systems for determining the num- 
bers of paid license holders.’’ 


An amendment was offered and accepted by the author 
of the above motion, that this resolution in no way implies 
that the federal aid committee favors either acceptance or 
rejection of the resolution. 


The vote on this motion ended in a tie. Although this 
action does not represent positive recommendation it is 
presented here as an example of the attitudes of the com- 
mittee on this important question. It was pointed out 
that the committee membership is not evenly divided be- 
tween the states who favor a change and those who do not. 


As might well be expected, there are strong views on both 
sides of the question of how licenses are counted. The 
feeling for a change is quite strong in some states and 
the same is true in those states where the present system 
is most satisfactory. The problem is rather complex and 
cannot be solved by the pros and cons outshouting each 
other. Any indication of serious open dissension would be 
dangerous at a time when it is popular to reduce taxes. 
It is well to proceed with caution and open-mindedness. 
Positive action, within this organization, is necessary to 
settle the question and it must be done in such a way that 
in the process no grey wash is hung out for all to see. 


EXHIBIT I 


PROCEEDINGS OF THE 47rx CONVENTION OF THE 
INTERNATIONAL ASSOCIATION OF GAME, FISH 
AND CONSERVATION COMMISSIONERS, LAS VE- 
GAS, NEVADA, SEPT. 9 AND 10, 1957. 


i . . * . * * * * 


Mr. Frye (Florida): Before I offer this resolution, Mr. 
Chairman, I would like to first give my reasons for bring- 
ing this resolution up from the floor. It involves a matter 
that all of the states are deeply concerned with. It is 
money in their pocket and for that reason, in the federal 
aid committee, the vote on the resolution or a similar reso- 
lution turned up three to three. 


Similarly, when we took it to the resolutions committee, 
the committee decided that it would be improper for the 
resolutions committee to offer this resolution since it had 
not been passed by the standing federal aid committee. 


Therefore, here it is: 


Whereas, according to the wording of the Federal Aid 
to Wildlife Restoration Act, federal aid funds are to be 
apportioned according to the nuumber of ‘‘paid license 
holders ;’’ and 


Whereas, the solicitor of the Department of Interior 
has interpreted the term ‘‘paid license holder’’ to mean 
one individual regardless of whether he holds one or more 
licenses; and 


Whereas, under the present system of federal aid ap- 
portionment, funds are apportioned according to the num- 
ber of licenses sold, rather than according to the num- 
ber of individuals holding licenses; and 


Whereas, in some states there is obvious duplication due 
to one ‘‘license holder’? buying more than one license and 
therefore crediting to his state an increase in the number 
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of licenses upon which federal aid apportionment is based ; 
and 


Whereas, this practice is thus contrary to the wording of 
the Federal Aid to Wildlife Restoration Act; and 


Whereas, this practice is also discriminatory in favor 
of those states with a license structure conductive to such 
duplication to the disadvantage of those states without 
such a license structure; and 


Whereas, this condition stimulates competition between 
states in modifying their licenses for no other purpose 
than to take advantage of federal aid apportionment prac- 
tices to the detriment of the states’ over-all license struc- 
ture, 


Now Therefore Be It Resolved, that the International 
Association of Game and Fish Commissioners request the 
United States Department of Interior, Fish and Wildlife 
Service, to apportion federal aid funds according to the 
number of “paid license holders’’ as provided by the 
Federal Aid to Restoration Act, and, to implement this 
procedure, work with the states in developing procedures 
for accurately determining the nuumbers of ““paid license 
holders” so that there can be developed a system whereby 
each state will receive an equitable apportionment of fed- 
eral aid funds. 


I so move the resolution. 


President Harkness: I presume, Mr. Secretary-Treas- 
urer, it is in order to accept the resolution? 


Secretary Joslin: Yes. 


President Harkness: Is that satisfactory to you, Mr. 
Steen? 


Mr. Steen: Quite right, but I should like to explain on 
behalf of the committee and its chairman, it was the posi- 
tion of the chairman and substantiated by the resolutions 


72 


committee, that since we have a standing committee on 
federal aid, whose responsibility is to study and pass upon 
all matters relating to federal aid acts, any resolutions on 
that subject should come to the resolutions committee 
through the federal aid committee, and with its approval. 


The resolution that has just been read was presented to 
the resolutions committee but was not approved by that 
committee for the reasons stated. The committee does not 
recommend this resolution. 


President Harkness: Thank you, Mr. Steen. I think you 
have all heard it now. You have heard Mr. Frye’s motion. 
Is there a seconder for the resolution? 


(Motion was seconded by Mr. Hayden Olds from Ohio.) 


President Harkness: Any discussion on this resolution, 
gentlemen? 


Mr. Ben Glading (California): Mr. Chairman, what both 
these gentlemen have said is true. This has been a con- 
troversial issue, first starting out as a controversial issue 
maybe 20 years ago when Pitman-Robertson was first 
brought up. 


As chairman of the federal aid committee of the In- 
ternational Association for several years, it became my du- 
bious duty to try to hold the discussions on this down as 
far as possible, and several times I was forced to report 
to the association as a whole a similar tie vote, similar to 
what Mr. Faber had to report to you yesterday. 


I think that it is time that the whole matter became heard 
before the association in order that we take the proper 
steps before it goes any further. Jf it had been handled and 
handled adequately according to law and according to the 
solicitor’s opinion, some 18 or 20 years ago, we wouldn’t 
be in that rather difficult situation now. 


Now, the states that are fully aware of this problem 
are naturally very sharply divided into two camps. There 
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are some 12 states that are going to have to be forced or 
have a very good reason to vote against this resolution. 


I was quite startled to find only recently, that some of 
the neighboring states which are losing considerable sums 
of money under the present system, are not fully aware 
of the situation. 


To put it simply, unfortunately it cannot be put simply, 
but to put it as simply as possible, there are three cate- 
gories of states. There are those that have a single license 
structure vs. those who have a double or multiple license 
structure. 


Then in between, there is another category of states hav- 
ing maybe a slight multiple license structure, but they don’t 
actually gain monetarily from this system. 


Therein lies the confusion. The simple measure, how- 
ever, is, and I’d like each and every state to listen to this, 
does a hunter in your state have to buy one hunting 
license to hunt all species of game? 


Now, if he hunts something else, a deer, does he have 
to buy a tag which requires first of all possession of the 
hunting license? If you have that type of structure, then 
you are a single license state. 


If, on the other hand, as is done in some states, you have 
to have merely a bird hunting license to hunt upland game 
or a big game license to hunt big game, but you do not 
have to have one that covers both, you might be a double or 
multiple state. 


What is the monetary interest in this? Now, this again 
is extremely hard to determine, but it is my estimate, and 
I think Mr. Frye will back me up, that the states that are 
gaining according to this system are right now currently 
gaining someplace in the neighborhood of 50 to a 100 
thousand dollars a year apiece, those 12 states. It is in 
that neighborhood. 
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What are the other states losing? Naturally since there 
are more of them, their loss is in the neighborhood of maybe 
between 25 to 50 thousand dollars. I have a very good 
reason to suspect in the case of my own state the loss is 
minor merely because we are almost a five per cent state, 
and by every right or reason should be a five per cent state. 


It only amounts to about 30 thousand dollars which is a 
small proportion of our total income. But in some of the 
states you have a small Pitman-Robertson apportionment, 
this could amount to a smuch as 20 to 25 per cent of their 
total apportionment. 


This thing got started way back when just a few states, 
before Pitman-Robertson, had the double license structure, 
and the federal aid people couldn’t decide how to count 
the actual number of license holders. So they said, ‘‘We 
will just make it simple and count the number of licenses 
you sell. That is the only way to do it.’’ 


Things became complicated because other states changed 
their license structures while seeking increases, and have 
created increasingly complicated license structures which 
is certainly no service to their own people, and which is a 
disservice to their sister states. 


It is possible in some of the states for one man to be 
counted as much as eight or 10 times and therefore be 
counted as eight or 10 people. 


Now, that is not everybody, but it is theoretically pos- 
sible and I believe actually possible for this to happen. In 
some states, you run across straight licenses for upland 
game, elk, antelope, sheep, moose, bear, and separate in- 
dividual licenses for each deer you take, and in some states 
this is almost unlimited. 


Now, somebody let the cat out of the bag at one former 
federal aid meeting when he said: ‘‘We can’t go back, we 
just changed our license structure to take advantage of 
federal aid.’’ 
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The reply to him is that he is not taking advantage of 
federal aid, he is taking advantage of his sister states to 
the tune of 25 to 50 thousand dollars of the contributing 
states’ money. 


One of the objections to this change is that no system 
can be devised. I state that any system that gives a rea- 
sonable account of the total number of paid license holders, 
individuals, as was intended by the federal law, would and 
should be accepted. 


In closing, let’s take a good look at it. This is a thing 
that can snowball. The state with the most species of game, 
if it gets into the competitive race, can be the one that 
sells the largest total number of licenses; instead of, as 
California does, sell 10 pheasant tags for a dollar. Maybe 
we can sell them at 10 cents apiece and count each pheas- 
ant buyer as 10 people. That is exactly the type of thing 
we are getting into, and it can be a disgrace to the 
program. 


Mr. James Kimball: In case anybody is getting the wrong 
idea, Ben Glading and I have been friends for years, and 
T had lunch today with him and his charming wife, but 
I disagree with him on this thing. 


This resolution, those who are in favor of the truth and 
justice, et cetera, will vote for it, and those who are vot- 
ing against it are doing it entirely for selfish, monetary 
gains—that is the way it was presented. 


Gentlemen, that isn’t the thing at all. What is right or 
wrong, just or unjust, correct or incorrect, has nothing 
to do with this. This whole thing is based on the solici- 
tor’s intrepretation of a couple of words in this law, whether 
it means one hunter or more than one hunter, whether one 
license can go to one hunter or not. It is not a case of right 
or wrong. If it is, I think we won’t change this law. I 
don’t think it can be claimed that this was the intent of 
congress when the law was passed, that we should con- 
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sider each man as a license holder rather than the number 
of licenses he bought. 


I suppose someone can and perhaps will look back into 
the hearings on this. I can’t find anybody that can tell me 
now what the intent of congress was. Certainly if the 
congress had seen this problem, if it had foreseen what 
was coming up here, it would have added another word 
or two and cleared the matter up. So I don’t think we can 
claim anything about the intent of congress on this. 


Let’s go on the amount of fairness on this, which way 
should they be counted; let’s assume we have two hunters. 
We have a Mr. Jones and a Mr. Smith, and one of them 
hunts pheasants and for that he buys a shotgun and shot- 
gun shells, and he may hunt waterfowl, too, and more shot- 
gun shells. By doing that, he contributes to the federal aid 
fund. He buys a license so he is counted once. 


We have another man named Mr. Jones. He is a big 
game hunter. He buys a 30.06 and ammunition and so 
forth. For that, he contributes to the federal aid fund. 
He has a license so he is counted once. 


Let’s suppose that Mr. Jones stops hunting big game, 
but Mr. Smith starts hunting big game along with his 
small game. We have the same contribution. He is con- 
tributing twice as much to the federal aid fund. Why 
shouldn’t he be counted twice? 


I think he should, and I think that is the fair way to 
handle it. 


There is one more thing on this which makes it even 
more serious if this resolution should go through and be 
put into action, and that is that this encourages single 
licenses within a state. I feel sorry for the states which 
have only a single license to cover all species of game. 


All morning we heard complaints from many states that 
the major problem was that the hunting license was so 
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low the necessary acquisition development research, et 
cetera, could not be carried out with that minor sum. All 
morning we heard that the average license was $3.20 or 
something like that. And that seemed rather high to me. 
That is less than the cost of a single box of 12-gauge shot- 
gun shells this year, which I understand is going to be 
$3.40. 


Now, if we go through with this resolution, it is going 
to encourage single licensing and you can’t possibly get the 
revenue we need through single licensing. Besides, that 
is itself unjust. Why should the man who hunts pheasants 
only, help provide the habitat work that is necessary for 
a deer program? 


Now, don’t say it isn’t going to encourage that. I can 
tell you right now if this goes through, sportsmen in Min- 
nesota will say, “Look at progressive California, they have 
one license, they cover everything with one license. They 
don’t lose a bit in federal aid, they get just as much as 
we do in federal aid. Why don’t we have a single license 
and handle this thing the same way?”’ 


If we in Minnesota would take all of the funds we re- 
ceive from all types of licenses from big game and small 
game licenses and divide them by the number of hunters, 
and take that and say that is the price of the license, that 
license is going to be too high. The man that goes pheas- 
ant hunting once or twice a year would say it is too high 
and he shouldn’t be required to pay for the big game side 
of it besides. 


States which have a big variety of hunting also have 
a large obligation there. People hunt more species, too. 
They spend a good deal more money in hunting waterfowl, 
big game, small game, everything, and the state has an 
obligation to see to it that the necessary money is spent 
acquiring this land, the lands on which they have to hunt, 
managing the area, et cetera. 


We are spending a half million dollars for waterfowl 
management in Minnesota, that is half a million a year on 
just acquisition alone. If we go into single licenses, cer- 
tainly we are not in a position to have that kind of money. 


And then there is one other final thing I think we should 
take cognizance of, and that is if this resolution goes 
through, if the Fish and Wildlife Service is forced to com- 
ply with it and decide just how many hunters there are, 
then that is going to lead to legislation, and we needn’t 
kid ourselves that it won’t, that is, corrective legislation to 
properly allocate these funds to the states. 


I think such legislation will be along lines something like 
this. First of all, it will not be based on the number of 
licenses sold, it would not be based certainly on the area 
of the state. 


It would and should be based on the contribution which 
the sportsmen of each state make to the total federal aid 
fund in order that it might be reallocated back to the 
states in somewhat that proportion, and why shouldn’t it 
be that way? 


I don’t say that I am recommending such legislation. 
There would have to be something else taken into consid- 
eration, that is for states that sell non-resident licenses, 
a formula would have to be worked up to say that we would 
get more. That could be taken care of very nicely. 


I don’t think that we want to get into this thing. If we 
pass this resolution, and it is implemented, that type of 
legislation certainly is going to be introduced in congress 
and there will be a big fuss and I think we will end up 
pretty much right back where we were. 


The bulk of the states will be for such legislation because 
it is the smaller states without large land areas that have 
large populations and also representatives in congress and 
would be for that type of legislation, and I think quite pos- 
sibly we could get that type of legislation. 
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I think we would be much better off to leave it the way 
it is. There may be some inequities, but I believe doing 
what this resolution pretends to do will create a good deal 
more inequities than it will solve. 


Mr. Thomas L. Kimball ( Colorado): Mr. President, we 
happen to be in case any of you don’t know, one of the un- 
fortunate states who have a number of licenses to sell. 


As an example, we sell a deer license for $7.50, and I 
doubt that there is any director here in the International 
that wouldn’t be glad to sell his increased share of the 
federal aid apportionment under this resolution for a sepa- 
rate deer license to sell for $7.50. 


To my way of thinking, I think it is progressive. It is 
bringing in money to a state that is needed, and I think that 
that type of thing should be encouraged. 


And as Jim Kimball has pointed out, rather than get 
back to selling an individual license for encompassing all 


game and fish, we ought to begin to think about licensing 
each one of our species that we have to go to market with, 
and getting that money into our state funds so we can 
better manage our wildlife. 


I am sure that if we hear this afternoon from everyone 
that has ideas on this subject, none of us are going to any 
of the shows tonight. 


So in order to bring this thing to a head, I’d like to make 
an amendment, Mr. President, to this resolution, that it be 
re-referred to the federal aid committee. 


I make that motion for this reason, that in any organi- 
zation where you have committees functioning, I think that 
the organization itself should back up those committees, and 
where those committees have failed to agree, present them 
to another committee, and if they failed to act and it is 
brought on the floor, it should again be re-referred, so, Mr. 
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President, if that amendment is in order, I’d like to move it 
be re-referred to the federal aid committee. 


(Motion was seconded by Mr. Pickens of New Mexico.) 


Mr. Kimball (Colorado): That re-referral motion is not 
debatable. 


Mr. Earl Frye (Florida): Is it now, true, according to 
Roberts’ Rules of Order, that an amendment to a motion 
has to be accepted by the person making the original mo- 
tion? 


Voice: I move that the resolution be tabled. 


President Harkness: No. We have an amendment which 
has been moved and seconded and it is necessary to speak 
to the amendment. 


Mr. Ben Glading (California): I thought I pointed out 
rather carefully that this had been a subject of the federal 
aid committee for several years. During several of those 
years I was chairman of this committee. I remember quite 
distinctly this thing ending up in a tie vote during one of 
my terms. It also ended up as a tie vote as Mr. Faber had 
to report to you at this session. 


Now I am not saying the committee was hand-picked or 
anything of that sort. This is just mere accident, but if 
the states had been represented on that committee in the 
proportion that they are in single-license states and mul- 
tiple-license states, such a resolution would undoubtedly 
have come out. 


As a matter of fact, if just one more man—there were 
two absentees, both of whom were from single-license state 
—if one of those two men had been present, it would have 
come out. 


I say this is a subject too important to send back to a 
committee and stall off on. 


Mr. Kimball: Re-referral is not subject to debate. 
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Mr. George Selke (Minnesota): Whenever there is a tie 
vote in a committee, the proposed motion has lost. 


Mr. R. M. Rutherford (Fish and Wildlife Service): I 
don’t know how this resolution is going to come out, but I 
can tell you this, that the Fish and Wildlife Service is going 
to study this license matter and perhaps get it straightened 
out so we will be complying with the law. 


When the program started, we did not have these mul- 
tiple-license situations. They have grown like Topsy, and 
we have been remiss in not having done something sooner. 


All this national agitation which has developed recently 
has focused attention on that, and we can’t do other than 
study the matter with the view of taking remedial action. 


President Harkness: Thank you very much, Mr. Ruther- 
ford. 

Mr. Hayden Olds (Ohio): It looks like this is about on 
the way of being sidetracked but it definitely should not be. 
There is nothing in the intent of this resolution that would 
even imply that these multiple-license states should not add 
additional licenses and increase those they have. 

That is not the intent or even the thought in the resolu- 
tion. The resolution is whether you count the total number 
of licenses sold or the number of license buyers. 

I believe those supporting the resolution feel the intent 
of the law and of congress was the number of the license 
buyers, that that number should be counted. 

If that be true, the Department of the Interior should 
determine whether that is the case and then properly take 
remedial action. 

(Question was called from the floor.) 

President Harkness: Any further diseussion on the 
amendment? I’d like a show of hands, please. 

The amendment is that the subject be re-referred to the 
federal aid committee. That is what we are vatine an naw 
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I’d like a show of hands. Please hold them up for a min- 
ute. All those in favor please indicate by raising your right 
hand. Those opposed. 


I think we are going to have to count the vote. 


Mr. Frye (Florida): May I make a suggestion? I won- 
der if we are voting properly. JI wonder if it cannot be 
voted on by states, since it is possible for anybody to hold 
up their hands, and it might possibly not be the right way 
to vote. 


Mr. Ben Glading (California): What is the voting pro- 
cedure in this association? 

Secretary Joslin: Our bylaws provide that any member 
may vote on anything that comes on the floor unless a vote 
by governmental units only is called for. Then each gov- 
ernmental unit has one vote. 

Mr. Frye: I would like to call for a vote by states. 

President Harkness: I think we will have to take a stand- 
ing vote, Mr. Secretary. All those in favor of the motion, 
will you please stand and remain standing until we get the 
count. Only state representatives. 


(Standing vote was taken by Secretary Joslin with names 
being given as they sat down.) 


Secretary Joslin: Eighteen vote for re-referral. 


President Harkness: All those voting against the motion 
to re-refer it to the committee. 


(Names were called as each voting member sat down.) 


Secretary Joslin: Eighteen are in favor of referring it to 
the federal aid committee and 13 are against it. The amend- 
ment is carried. ; 


President Harkness: Gentlemen, the amendment is car- 
ried and it will be referred to the federal aid committee. 
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Estimation or Numpers or Pam Hopers 
oF Huntine anp Fisurne Licenses 


Prepared by the Institute of Statistics for the Bureau of 
Sport Fisheries and Wildlife, United States Department 
of the Interior, under Contract No. 14-16-008-516 Febru- 
ary 7, 1958. 

Estimation oF Numpers oF Paw Howpers 
or Hunting anp Fisurng Licenses? 


I. The problem and its background. 


This memorandum considers the problem of estimating 
the number of paid holders of hunting and fishing licenses 
in the several states with special reference to five selected 
states. Information on number of licensees is needed be- 
cause apportionment of certain funds to the states by the 
Federal Government is required by law to be done (in part) 
on the basis of the number of licensees in the states. 
Numbers of licenses, because they are available and have 
provided a reasonable index of number of licensees, have 
heretofore been used as a basis of apportionment. This 
basis no longer meets the requirements of the law, how- 
ever, because some states now issue several different li- 
censes that may be held simultaneously by a given licensee. 
The number of licenses in a state may thus be significantly 
larger than the number of license holders, and as long as 
this number continued to be used as the basis for apportion- 
ment, a premium is placed on proliferation of licenses. 
Some states are beginning to take advantage of this fact, 
and the need for adequate licensee information is cor- 


1 Work performed under Contract No. 14-16-008-516, dated February 7, 1958, 
between the Institute of Statistics of the University of North Carolina and the 
Bureau of Sport Fisheries and Wildlife, U. 8S. Department of the Interior. 


2Sce Federal Aid in Wildlife Restoration and Federal Aid in Fish Restora- 
tion, Regulatory Announcements No. 53 and 54, May, 1957. U. 8. Department 
of the Interior, Fish and Wildlife Service, Washington. 
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respondingly increasing. Since a complete count of licen- 
sees does not appear possible in multiple-license states 
without some changes in state law and/or procedure, pri- 
mary attention is here directed to methods of estimating 
the number of license holders from a sample survey. 


II. Review of alternative procedures for determining 
numbers of license holders. 


A. General considerations. The objectives of a sampling 
plan can be viewed either from the standpoint of maximiz- 
ing precision for a given cost or of minimizing cost for a 
given precision; it is not ordinarily possible to maximize 
precision and minimize cost simultaneously. In estimating 
numbers of license holders, the Bureau of Sport Fisheries 
and Wildlife (henceforth referred to as the Bureau) speci- 
fies that it wants to be 95% confident that its estimate for 
each state, plus-or-minus 10%, will include the true but un- 
known number of license holders in that state. Having 
specified precision the Bureau implies that cost is to be 
minimized for that precision. Alternative methods of 
sampling are considered, since sampling appears to be the 
most immediately applicable way of getting the data. The 
advantages of a complete count of license holders are also 
considered as a possibly more effective long-range ap- 
proach. 


B. Sampling plans for possible short-run use. 


1. Office sampling of license files. This method seems at 
first glance to be well adapted to estimating the number of 
license holders by simply checking one set of license stubs 
against the others, removing the duplicates and counting the 
remainder. The simplicity is, however, more apparent than 
real. In setting up a system to be used in a number of 
widely different states, office sampling would probably not 
be feasible for the following reasons: 


a) Several states have no central collection point for 
license stubs, and/or no organized system for filing stubs. 


a | 
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b) Stubs in some states are audited and at once de- 
stroyed. 


c) There is no reason to believe that the available files 
will be free from the usual sizeable proportion of incom- 
plete, illegible, and otherwise questionable names and ad- 
dresses. (How many people, for example, are represented 
by John Smith, J. Smith, John Smith, Jr., and J. A. Smith, 
all of whose addresses are shown as Minneapolis?) This is 
the most serious objection to office sampling. 


2. Mail questionnaire. Although it has become popular 
for the excellent reasons of economy and convenience, the 
mail questionnaire is subject to bias of unknown but pos- 
sibly large magnitude from such sources as: 


a) Incomplete lists of names. Experience in similar sur- 
veys suggests that lists could, because of missing names, 
illegible addresses, and undeliverable questionnaires, be as 
little as 75% complete. 


b) Non-response. This source of bias is potentially more 
serious than incomplete lists because the item under study 
frequently proves to be correlated with a respondent’s will- 
ingness to reply. Non-response could be expected to be at 
least 20%, and might be considerably higher. 


The non-response bias is considered to be so serious that 
mail questionnaires are usually not recommended unless 
provision can be made for interviews of a sample of non- 
respondents by trained interviewers. In the multiple li- 
cense study it would probably be difficult to maintain uni- 
form standards for sampling non-respondents in the sev- 
eral states. Because the disadvantages seem to outweigh 
the advantages, the Institute of Statistics believes that mail 
questionnaires would be unsatisfactory for the multiple li- 
cense study. 


3. Area Sampling. Of the methods of sampling consid- 
ered here, only area sampling will provide the Bureau with 
the means of meeting its precision requirements. It is 
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therefore the method recommended, and will be considered 
in detail in Paragraph III below. 


C. Long-run plans. Before considering details of the 
recommended are sampling plan, we pause to ask whether 
any method of sampling can produce the precision required 
at an acceptable cost. Any desired precision can be at- 
tained if cost is not limited, but when the sampling proced- 
ure costs a state more than the state would lose through 
some arbitrary correction of its alleged duplication, sam- 
pling is clearly not feasible. Since arbitrary corrections 
also have obvious shortcomings, some alternative method of 
measuring duplication should eventually be sought. One 
possible alternative would require establishment of a pre- 
requisite license system. If possession of some single 
license were required as qualification for the purchase of 
any particular special license, the prerequisite licenses 
could be collected and counted to provide an indication of 
license holders free from all of the inescapable sampling 
error associated with any estimate from a sample survey. 
The handling of such license stubs could be done auto- 
matically by IBM or similar equipment at a cost that in 
some states would compare favorably with the cost of a 
sample survey. Details of organizing such a system could 
probably be adapted from methods successfully used in 
handling such problems as those of gasoline credit card 
accounts, or the U. S. Social Security system, where indi- 
viduals receive identification numbers which they then pre- 
sent in all future business with the issuing agency. If a 
life-time number were desired, it might even be possible for 
a state to shift the burden of issuing the numbers to the 
Social Security System by requiring that the number ac- 
tually be a Social Security number. Such a number sys- 
tem, compatible between states, would be useful in counting 
both resident and non-resident licensees. In addition to 
the immediate use of the prerequisite license in counting 
licensees, such a system could produce important fringe 
benefits. Year-to-year continuity of licensing could, for 
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example, be determined, and the stub could at little extra 
cost be used to record at time of purchase other informa- 
tion of administrative or research interest either to the 
Government or the States. To investigate the possibilities 
of a prerequisite licensing system would be a major under- 
taking, and since there is little possibility that it could be 
instituted in the immediate future, detailed consideration 
of the prerequisite licensing system is outside the scope of 
this memorandum. We therefore return to the immediate 
problem of a sampling plan for estimating licensees from 
presently available information. 


III. The recommended method: Area Sampling. 


The area sample visualized here would consist of per- 
sonal interview by trained interviewers of all persons resid- 
ing within the boundaries of specified small sample areas. 
The sample areas would be so drawn that they would each 
contain an average of about sixteen persons, or about five 
households*; areas would be defined by boundaries unmis- 
takably recognizable in the field, i.e., by roads, streams, 
power lines, public buildings, ete., and interviewers would 
have specific instructions and assignment. 


We do not consider here the mechanics of drawing an 
area sample; it is sufficient to say that if this method were 
adopted the drawing of the sample would present no techni- 
cal problem to a professional sampling agency. We turn, 
instead, to a discussion of the application of area sampling 
to our specific problem of estimating number of license 
holders in the states. 


Four separate estimates are required: (i) Resident fish- 
ing licensees, (ii) Non-resident fishing licensees, (iii) Resi- 
dent hunting licensees, and (iv) Non-resident hunting li- 
censees. 


3The number of houscholds per sample segment would vary from state to 
state, but for the five selected states considered here (Colorado, Florida, Iowa, 
New York, Washington) the number would be about five. 
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A. Non-resident licensees offer an especially difficult 
problem for which we see no solution through sampling ex- 
cept a national sample. A national sample would neces- 
sarily include both states having and states not having a 
significant proportion of non-resident licensees; it would 
thus be difficult for the states to finance equitably. For non- 
resident hunting licensees, the cost of a national sample 
would, in addition, be prohibitively high when compared 
with the results of applying a reasonable rule for dealing 
arbitrarily with duplications. The following ‘Largest 
Category Rule’’ is proposed for non-resident licenses: 


Let each state count, without further validation, all 
non-resident licenses in its largest single license cate- 
gory within which duplication is negligibly small, and 
not count licenses in other categories. Duplication will 
ordinarily be deemed negligibly small in all license 
categories except time-limited trip licenses. If a state 
wishes to add licensees from categories other than its 
largest, it may do so whenever it can prove to the 
satisfaction of the Bureau that such licensees are not 
elsewhere counted, but the burden of proof will be on 
the states. 


In 17 of the states the rule would include all non-resident 
hunting licenses presently counted.* In only 8 states do 
non-resident hunting licenses make up as much as 5% of all 
licenses. The effect of the rule on those 8 states would be 
as follows: 


‘All license data used in this memorandum were provided by the Bureau of 
Sport Fisheries and Wildlife, and refers to fiscal 1958. 
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Non-resident hunting licenses lost by 
application of ‘‘Largest Category 
Rule’’ as percent of 


Non-resident 
State All Licenses licenses 


Colorado 2 27 
Maine 1.2 8 
Nevada 0 0 
New Hampshire 2.3 10 
South Dakota 1 7 
Utah 1 3 
Vermont 1.2 8 
Wyoming 13.7 49 


Colorado would lose about one-fourth of its non-resident 
hunting licenses, but its total, upon which fund apportion- 
ment is based, would be reduced by only about 2%. The 
only sizeable loss would be suffered by Wyoming. The 
reason for Wyoming’s plight may be actual duplication, in 
that most of its non-resident hunting licenses fall into two 
groups: deer and antelope licenses. If Wyoming could 
show that duplication did not exist, or could measure the 
amount of duplication, it should, of course, be given appro- 
priate credit. In the absence of additional data from 
Wyoming, however, we recommend that the rule be al- 
lowed to operate as stated; errors introduced would be 
small compared with sampling error to be expected from 
an reasonably-sized sample survey, and the cost to the 
states of losing the few licenses involved would generally be 
small compared to the cost of conducting a sample survey. 


Treatment of non-resident fishing licenses is not nearly 
as clean-cut as treatment of hunting licenses. Instead of 
only 8 states with over 5% non-resident hunting licenses, 
there are 30 states with over 5% non-resident fishing li- 
censes. The ‘‘Largest Category Rule’? would not work 
as well on fishing licenses because the largest category is 
frequently of time-limited trip licenses; that category may 
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be a significant proportion of all licenses for the state, but 
is not usable as an index of non-resident licenses because 
of the likelihood of duplication within the category. In 
fact, no satisfactory method of estimating non-resident 
fishing licensees within the present framework, short of a 
national sample, has occurred to us; since we assume that 
a national sample may not be feasible, we suggest that the 
“Largest Category Rule’’ be used on non-resident fishing 
licenses. Under this rule, all trip licenses will be excluded ; 
if the exclusion is unpalatable to the states, we suggest that 
they consider ways of measuring duplication. It is our 
opinion that despite the sizeable numbers of licenses the 
rule would cost some states, that cost would still be small 
for most states compared to the cost of a survey. Further- 
more, since nearly all states will be reduced by losses of 
trip licenses, the share of a given state in the licensee part 
of the apportioned funds will be affected less than it would 
be if that state alone suffered the loss. 


B. Resident licenses in fiscal 1958 were 86% of reported 
fishing licenses and 97% of reported hunting licenses; the 
bulk of the problem is thus among resident licenses. Be- 
cause an area sample in a given state will include practical- 
ly no licensees who are not residents of that state, we con- 
sider the area sample as a means of estimating the ‘‘yield”’ 
in resident licensees of a given number of resident licenses. 
This yield can be expressed as a fraction Y/X, where Y = 
number of licensees, and X = number of licenses. Each 
sample area will provide an estimate of Y/X, and the 
composite of all these areas will give for the state an esti- 
mate of the ratio, Y/X, which we designate R; we can then 
multiply R by the known total number of resident licenses 
for the state to obtain an estimate of the number of li- 
censees in the state. 


The sample size required for a state is estimated from 
(i) precision requirements on the estimate, and (ii) sam- 
pling variance of the estimator (R in this case). The Bu- 
reau has specified that it requires precision of +10%, with 
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95% confidence; we show estimated sample size under this 
and certain other selected percentage criteria and compare 
them with a specification of +$10,000, at 95% confidence. 
The mathematical form of the variance of R is, of course, 
available, but reducing it to quantitative terms useful in 
estimating sample size requires knowledge of, or assump- 
tions regarding, the variances of Y and X within sample 
segments (of sixteen persons = 5 households), and the cor- 
relation between Y and X. In the absence of specific knowl- 
edge, we have assumed for the variances that 0? = o? = 4 
¥Y <X 
within segments; we have further assumed that p, the cor- 
relation between Y and X, would equal RB for each state, and 
we have made a preliminary estimate of R = p for each of 
five selected states from the ratio 


Our best guess of number of licensees ; 
Reported total number of licenses 


While these assumptions are, in our opinion, reasonable, 
and provide a basis for making a first approximation to 
required sample size, it should be emphasized that our 
estimates of sample sizes are only as dependable as our 
assumptions; we discuss the implications of this point in 
greater detail below. Using our assumptions, we estimate 
required number of sample segments to produce specified 
precision in estimates of number of licensees from the fol- 
lowing formula :° 


N = 8R? (1-p), where 
3? 


R 


N = number of sample segments; approximately 5N = num- 
ber of households, and approximately 16N = number of 
persons in the required sample; 


5 This formula is derived from the formula for the variance of a ratio esti- 
mate with our assumed values of the parameters and our required precision 
specifications inserted. 
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p ™ correlation between number of licensees (Y) and num- 
ber of licenses (X), which we estimate for each state from 
the ratio 


Our best guess of number of licensees; 
Reported total number of licenses 


s? = variance of R permitted under specification of pre- 
R 
cision. 

Estimates of sample size from this formula are sensitive 
to small variations in the values we have assumed for 
parameters, especially whenever p approaches unity; to 
insure conservative estimates of sample size we have ac- 
cordingly arbitrarily set p = .95 in cases when there was 
indication from the data that p = .95. This procedure, ap- 
plied to five selected states, produces results for hunting 
licensees as shown in Table 1, below. 


To the extent that our assumptions are in accord with the 
facts, this table is interpreted for Colorado (and similarly 
for the other states) as follows: An area sample of 956 seg- 
ments of 5 households each would produce an estimate of 
the number of licensees in Colorado that could, with 95% 
confidence, be accepted as being within 10% of the true 
number of licensees in Colorado. 


The sample sizes given in Table 1 may be unacceptable 
to the States because they are based on +10% for all states, 
a procedure under which the permissible error in number 
of licensees in a large state is higher than it is in a small 
state. Another possibility would be to set the confidence 
limits at some agreed number of licenses or, equivalently, 
at some agreed dollar limits that would be the same for all 
states. We show in Table 2 the sample sizes for the five 
selected states that would, with 95% confidence, produce 
estimates good to +$10,000 for each of the five specimen 
states, compared to the +10% shown in Table 1. 
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The difference between the two sample sizes for a given 
state arises from the different widths of confidence limits 
implied by the percentage and dollar criteria. For a state 
like Florida, with a small number of licenses, a confidence 
interval of +$10,000, or 17,036 licenses, is less stringent— 
and hence requires a smaller sample—than is a +10% 
confidence interval. Conversely, in a state like New York 
with a large number of hunting licenses, the +$10,000 is 
much more stringent than +10%, and the greatly increased 
sample size reflects that fact. From the statistical stand- 
point, the two criteria are equally good, in that they both 
provide what is expected of them. The choice between them 
(or some other criterion) should be dictated by whatever 
the Bureau and/or the states consider relevant. 


In setting up a sample survey for estimation of resident 
licensees in a given state, we would compute the sample 
size required to estimate hunting licensees as shown above, 
and, by a similar but separate process, compute the sample 
size required to estimate fishing licensees. The sample size 


recommended for the state would then be the larger of the 
two, and both hunting and fishing information would be 
taken from all persons interviewed. Hunting licensee esti- 
mation will, in most states, require the larger sample, either 
for a percentage or a dollar confidence limit, and thus will 
generally control the sample size. The sample size for fish- 
ing licensees will generally be smaller because there is less 
duplication of fishing licenses, and that fact is reflected 
through the formula, N = 8R? (1-p), in the form of smaller 
s? 
R 
sample sizes for larger p’s. 


Only 17 states report any appreciable number of resi- 
dent fishing licenses in any category other than combination 
Hunting-and-Fishing or General Fishing licenses, and of 
these states it appears that over half offer no serious dupli- 
cation problem. Significant duplication would be most like- 
ly to be found in the following 6 states: Alabama, North 
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Carolina, South Carolina, Tennessee, Virginia, and Wash- 
ington. The only problem area among the five selected 
states we are considering is Washington. In tables 3 and 
4 we show the sample sizes indicated for Washington and 
another problem state, South Carolina. We also show 
Colorado for information although we consider it no prob- 
lem. There is little likelihood that Colorado’s fishing li- 
cense duplication could approach its hunting license over- 
lap, with the result that sample size in that state would be 
determined by hunting license duplication; the same would 
be true of Florida, Iowa, and New York, the remaining 
states on our list of specimen areas. 


In addition to the sample sizes required by accuracy 
specifications of +10% and +$10,000 at 95% confidence, 
we now show sample sizes required to obtain +5% and 
+15% accuracies at 90%.95% and 99% confidence; we 
also show +10% at 90% and 99% confidence. The sample 
sizes required to meet these various combinations of speci- 
fications at varying levels of stringency are shown in Fig- 
ures 1, 2 and 3, where sample size is plotted against the 
ratio 

R = Number of resident licensees 
Number of resident licenses 


These graphs will provide a basis for estimating number of 
sample segments required for values of R (up to .95) dif- 
ferent from those assumed in Tables 1 and 3. Figures 1, 
2, and 3 are applicable to either hunting or fishing licenses. 
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C. Cost of sample surveys. Estimated cost per sample 
segment would be about $30, of which about $25 would be 
for interviewing and the remainder for such items as draw- 
ing the sample, preparing the questionnaire, hiring and 
training of interviewers, and analyzing and reporting the 
results. 


An interviewing cost estimate of $25 per segment as- 
sumes that an interviewer will be able on the average to 
complete one sample segment in a ten-hour day; since each 
segment will contain an estimated five households, we are 
estimating two hours per household to cover locating the 
segment, contacting the subjects, interviewing them, and 
making whatever callbacks may be necessary to find per- 
sons not at home. Actual interviewing will be a small part 
of the total time; since that is the only component affected 
by increase in questionnaire length, the added interviewing 
cost of obtaining additional information will be small. 
There will, of course, be some increase in cost of question- 
naire construction, and analysis may cost somewhat more, 


depending on what additional information was desired. 
The figures given here are thus minimum, for estimating 
only licensees. 


D. Summary. 


1. Indicated sample sizes to achieve +10% and +$10,000 
accuracy with 95% confidence, are as follows: 


Item State 
Colo. Fla. Towa, N.Y. Wash. 
(number of sample segments for 95% confidence) 
Resident hunting licensees 
+10% 956 157 161 160 
+ $10,000 1119 87 727 515 


Resident fishing licensees 
+10% 160 160 262 
+$10,000 24 41 65 


Estimated number of sample 
segments required (larger 
of two shown above) 


+10% 
+$10,000 
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No sample survey estimation would be recommended in 
either Florida or Iowa, since duplications in those states 
will be far less than the permitted +10% error; these 
states are included in the tables because their inclusion is 
specified in the contractual agreement under which this 
memorandum was prepared. Washington is a marginal 
state, with duplication in fishing licenses estimated at about 
8%; unless more detailed study showed duplication less 
than this preliminary estimate, Washington would prob- 
ably be surveyed. 


2. Cost per segment, which will be the same whatever the 
accuracy specification, should be about $30. The estimated 
cost is thus directly obtainable from whatever sample sizes 
are stipulated. 


3. Resident licensees should be estimated from an area 
sample, non-resident licensees should be determined from 
the Largest Category Rule, and the two combined into the 
state total number of paid license holders eligible to be 
counted in Federal Aid apportionments. 


E. Concluding statement regarding need for verification 
of assumptions. 


We conclude by emphasizing the significance of the de- 
pendence of our estimates upon our assumptions. We were 
forced to assume some values for the variances of number 
of licensees and number of licenses, and the correlation be- 
tween licenses and licensees. We made the necessary as- 
sumptions on the basis of experience, and consider them to 
be reasonable; we think the sample sizes based on them are 
of the correct order of magnitude. For a program of this 
size, however, we would be unwilling to make firm recom- 
mendations of sample sizes on the basis of estimates found- 
ed only on these assumptions. The assumptions should be 
supported by some confirming evidence. To obtain such 
evidence, we recommend that, if the Bureau desires to draft 
specific sampling plans for the states, preliminary pilot sur- 
veys be conducted in two states of differing characteristics 
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for the purpose of estimating the quantities (07, 0°, Pp) we 
Y 


have here assumed. Such pilot surveys could, at very little 
additional cost, carry questions to get significant additional 
information desired by the Bureau on the states. 


EXHIBIT K 


STATE OF COLORADO 
DEPARTMENT OF GAME AND FISH 
DENVER 1, COLORADO 
July 23, 1958 

Mr. John C. Gatlin 
Regional Director 
Fish and Wildlife Service 
P. O. Box 1306 
Albuquerque, New Mexico 


Dear Mr. Gatlin: 


We are transmitting herewith an itemized statement of 
Game and Fish license sales and Regulations for Hunting 
and Fishing. The license sales are for the period covering 
July 1, 1957 thru June 30, 1958. 


Very truly yours, 


Tuomas L. Kimpaxt, Director 
Department of Game and Fish 
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GAME AND FISH DEPARTMENT 
STATE OF COLORADO 


ITEMIZED STATEMENT OF LICENSE SALES FROM 
JULY 1, 1957 THRU JUNE 30, 1958 


Price Number of Gross Revenue 
Per Licenses From Licease 


COMBINED License Sold Sales 


Resident Fishing & Small Game 
Hunting $ 5.00 127,920* $ 639,600.00 


HUNTING 


Resident Small Game Hunting 

(Only) 2.00 28,260° 56,520.00 
Non-Resident Bird & Small Game 

Hunting 10.00 24,090.00 
Resident Deer Hunting 7.50 665,542.50 
Resident Elk Hunting 10.00 242,640.00 
Resident Turkey Hunting 5.00 2,700.00 
Resident Bear Hunting 5.00 1,480.00 
Non-Resident Deer Hunting 40.00 25,546*  1,021,840.00 
Non-Resident Elk Hunting 50.00 268,750.00 
Non-Resident Bear Hunting 10.00 2,780.00 
Resident Antelope Hunting 10.00 40,260.00 
Resident Mountain Sheep Hunting 25.00 5,450.00 


*Circled in red pencil. 


I hereby certify to the best of my ability to do so that during 
the fiscal year ended June 30, 1958 there were 307,871 paid hunt- 
ing license holders. 


Director 
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EXHIBIT L 


STATE OF WISCONSIN 
CONSERVATION DEPARTMENT 
Madison 


May 25, 1959 
To Wuom Ir May Concern: 


This is to certify that the attached two copies showing 
the number of licenses sold and gross cost to the sports- 
man is correct in accordance with the records on file in the 
License Section. 

Wisconsin Conservation DEparTMENt 
Liewettyn Lavexum 
Llewellyn Laughlin 

Supervisor of License Sales 


WISCONSIN CONSERVATION DEPARTMENT 
Madison 1, Wisconsin 


Licenses Sold Fiscal Year 1957-1958 
COST TO NET INCOME 


HUNTING LICENSES: NO. SOLD FEE SPORTSMAN TO THE STATE 
ee eee eee 


1. Resident Hunting 
A. Small Game 330,065* 3.00 $990,195.00 $ 956,894.30 
B. Big Game 233,537 4.00 934,148.00 911,039.60 
i C. Deer Party Permit 31,889 5.00 159,445.00 159,445.00 
2. Settler’s Hunting 
be A. Small Game 402* 3.00 ,207. 1,207.00 
B. Deer Hunting 380 4.00 A 1,520.00 
8. Nonresident Hunting 
A. Limited (Small Game)  2,471* 25.00 61,775.00 61,468.75 
. General (Big and Small 
Game) 2,096* 50.00 104,800.00 104,547.75 
. Shooting Preserve 
(Small Game) 824 5.00 4,120.00 4,097.10 
. Archers (Deer Only) 3,343 10.00 33,430.00 33,332.30 


COMBINATION LICENSES: 


1. Voluntary Sportsman (each 
such licensee is permitted to 
fish, hunt both small game 
and deer as well as trap fur 
animals under this license) 51,669* 10.00 517,194.00 506,110.00 


* Circled in red pencil. 


TRAPPING LICENSES: 
1. Resident Trapping 

2. Trap Tags 

3. Beaver Trapping 

4. Beaver Tags 


FISHING LICENSES: 
. Resident Fishing 


. Nonresident Fishing 
. Nonresident 15-day Com- 


lad One 


WHOIRAN 


bination (Man and Wife) 


. Nonresident Fish Shipping 


Shipping Coupons 


. Set Line Licenses 


Set Line Tags 


. Slat Net Licenses 
. Slat Net Tags 
. Set or Bank Pole Licenses 


10. Sturgeon Tags 
11. Ciseo Licenses 
12. Great Lakes Commercial 


Fishing 
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5,447 
345,886 
1,164 
14,731 


696,578 
254,084 


54,624 


13. Mississippi River Commercial 


Fishing 


SPECIAL LICENSES: 


5. 
6. Game Farm 


7. 
8. 


9. 


Fur Dealers 


1 
2. Wholesale Fish Dealers 
3. 

4. Beaver Farm 


Raceoon, Skunk and Otter 
Farm 


Muskrat Farm 
Shooting Preserve 


Fish Hatchery 
Deer Farm 


10. Guide 


11. Bait Dealers 

12. Bait Net Licenses 
13. Trammel Net 

14. Mink Farm Licenses 


FREE LICENSES: 
1. Special Resident Fishing (Estimate) 


(Over 65 Years of Age) 


10,894.00 
34,588.60 

2,910.00 
14,731.00 


-00(1958) 925,130.00 
. 1,270,420.00 


327,744.00 


263.00 
2,540.00 
1,479.00 

820.00 

731.50 
1,140.75 
6,247.00 

363.00 


10,569.50 
4,362.50 


2,975.00 
4,800.00 


1,137.07 
144.17 
1,973.20 
2,894.06 
750.00 
2,975.00 


25.00 2'675.00 


1.00(1957) 3,486.00 
5.00(1958) 

Varies 8,585.00 
1.00 10.00 


20.00 420.00 


14,147 


2. Armed Forces Fishing (Estimate) 


3. Armed Forces Small 
Game (Estimate) 


3,674 


Varies 244.77 


Free None 


Free None 


Free None 


ag 
10,369.30 
32,163.87 
2,910.00 
14,731.00 


854,802.66 “fy 
1,205,522.60 


314,277.45 «fl 


239.70 
2,286.00 
1,479.00 "4 

799.50, 

731.50 
1,090.05 +H 
6,247.00 

363.00 , 


10,569.50“ 
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EXHIBIT M 


STATE OF MINNESOTA 
DEPARTMENT OF CONSERVATION 
SAINT PAUL 
©The Regional Director September 19, 1958 
» Fish and Wildlife Service 
1006 West Lake Street 
Minneapolis 8, Minnesota Re: Hunting, fishing and trapping 
licenses. 
a Fiscal year 1957-58. 
Gentlemen : 

»Data on the number of hunting, fishing and trapping licenses sold in the State 
im™ of Minnesota for the fiscal year ending June 30, 1958 is as follows: 
ley Gross 
Type of License Licenses Receipts 


, Resident Individual Fishing 283,593 $ 382,580.55 

mj =6Resident Combination Fishing 820,998 738,898.20 
eResident Spearing—Dark House 55,454 49,907.90 

im §6Resident Whitefish Netting—One Net 2,861 2,579.60 
“Resident Whitefish Netting—Two Nets 1,058 1,911.00 
Resident Dark House or Shelter 50,698 45,629.60 
Non-Resident Individual Fishing 304,651 1,098,348.40 
Non-Resident Fishing Coupons 2,355 2,119.50 

m Resident Small Game 317,200° 571,608.00 
pResident Deer Firearms 180,046 567,145.34 
Resident Deer Bow and Arrow 10,030 31,594.50 
Resident Trapping 10,023 27,062.10 
Resident Beaver Trapping 3,147 7,080.75 
Non-Resident Small Game 1,463* 33,025.00 
Non-Resident Deer Firearms 529 22,612.30 
Non-Resident Deer Bow and Arrow 101 951.22 
Wild Rice Harvesting—Game Wardens 1,600 1,600.00 

m Wild Rice Harvesting—Agents 4,530 4,167.60 
m.Non-Resident Boundary Waters 509 684.45 
Special Beaver Permits 209 522.50 
Beaver Seals 28,986.00 
Refuge Pelt Tags 613.50 
Net Retaining Tags 71.75 
Wildlife Acquisition Surcharge Stamps 329,067.00 
Pheasant Wing Bands 201.00 

ie Non-Set Licenses 48,001.55 
f Muskrat Farm Signs 12.00 


Total $3,996,981.31 


I, Gordon B. Wollan, Assistant Director, Division of Game and Fish, for 

e State of Minnesota, do hereby certify that the information contained herein 

relative to the number of licenses sold and income received therefrom is true 

sand correct to the best of my knowledge. 
a 


Gorvon B. Wouuan, Ass’t. Dir. 
Division of Game and Fish 


* Cireled in red pencil 
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STATE OF MINNESOTA 
ANALYSIS OF HUNTING AND FISHING LICENSE SALES 


JULY 1, 1957 TO JUNE 30, 1958 


Type of License Sold Gross Gross Cost * 
Federal Aid to Wildlife No. Sold License Fee to Sportsmen 


Resident Small Game 317,200* $ 2.00* $ 634,400.00, 
Resident Deer (Firearms) 180,046 3.60 630,161.00 
Resident Deer (Bow & Arrow) 10,030 3.50 

Non-Resident Small Game 1,463* 

Non-Resident Deer (Firearms) 529 B 

Non-Resident Deer (Bow & Arrow) 101 i 1,035.25 


Total Hunting Licenses 509,369 $1,363,858.50, 
Federal Aid to Fish 


Resident Individual Fishing 283,593 4 $ 425,389.50" 
Resident Combination Fishing 2 820,998.00- 
2 Licenses—Man 410,499 
—Wife 410,499 
Non-Resident Fishing 304,651 
Non-Residing Fishing 
(Boundary Waters) 509 


Total Fishing Licenses 1,409,751 


* Circled in red pencil 


* The $1.00 surcharge on small game licenses is not included in these figures. 
The corrected figure shown for the number of licensees holding Residen 
Combination Fishing licenses was obtained from the State by telephone. This 
should be satisfactory if the figures are to be used for informational purposese 
only. 


In reviewing the attached statement by Mr. Wollan you will note that | 
we have converted the gross receipts to reflect the total gross license fee cos 
to the sportsmen. 
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EXHIBIT N 
RESOLUTION NO. 9 


48th Convention of the International Association of 
Game, Fish and Conservation Commissioners. Sept. 11 & 
12, 1958. 


Regarding New Interpretation of Provisions of Pittman- 
Robertson and Dingell-Johnson Acts on Formula for 
Determining Distribution of Funds to States Issuing 
Multiple Licenses 


Whereas, a controversy has arisen over the construction 
to be given to certain provisions in the P-R and D-J Acts 
with respect to method to be used in counting the number 
of game and fish licenses issued by any state: and 


Whereas, since the enactment of these laws has grown up 
administrative interpretation which allowed a State to 
count each separate license issued as a means of determin- 
ing its allocation of federal funds: and 


Whereas, many states now have separate licenses for 
various species; and 


Whereas, the solicitor of the Department of the Interior 
has indicated to the Bureau of Sport Fisheries and Wildlife 
that the procedure of the past 20 years of counting licenses 
rather than license holders is contrary to be provisions of 
the law: and 


Whereas, it is reported that certain states contemplate 
filing legal actions should the new interpretation be put into 
effect, which will result in protracted litigation and harm 
to the cause of conservation throughout the whole country. 


Therefore, be it resolved, that the Department of the 
Interior and its solicitor be requested by this Association 
that no final decision or opinion be made or issued which 
would change the practice followed during the past in this 
regard; and that the matter be officially called to the atten- 
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tion of the attorneys general of the several States for study 
and review so that they may have ample opportunity to 
present their legal views to the solicitor: and that the legal 
committee of this Association be authorized to study and 
review this legal problem for and on behalf of the Associa- 
tion to be presented to the solicitor on or before December 
15, 1958: and 


Be it further resolved, that in view of the various con- 
tentions that the Pittman-Robertson and Dingell-Johnson 
Acts require amendments to correct claimed ambiguities 
and claimed inequities, this matter be referred to the ex- 
ecutive committee for report to the next annual meeting 
of this Association and that this subject be given ample 
space on the agenda so that all agencies may have ample 
opportunity to review first, the report of the legal com- 
mittee; and second, the report of the executive committee, 
with the aim that this Association can present a unanimous 
recommendation for the operation of a federal aid to fish 
and wildlife program. 


EXHIBIT 0-1 
October 6, 1958 
Mr. Nicholas V. Olds. 
Assistant Attorney General 
for Conservation 
Department of Conservation 
Lansing 26, Michigan 


Dear Mr. Olds: 


We have noted the suggestions in your letter of Septem- 
ber 16 and have reviewed Resolution No. 9 adopted by 
the International Association of Game, Fish and Conserva- 
tion Commissioners meeting on September 12 at Philadel- 
phia, all of which pertain to the basis for apportioning Fed- 
eral Aid in Fish and Wildlife Restoration funds. 


We will be pleased to follow the intent of this resolution 
and to arrange a meeting between members of the Legal 
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Committee of the International Association and representa- 
tives of the Solicitor’s Office of the Department of the In- 
terior, to review the problem of making equitable Federal 
Aid apportionments in accordance with the provisions in 
the Pittman-Robertson and Dingell-Johnson Acts. May 
we suggest that the meeting be held in November, perhaps 
on the 13th or 14th in the Interior Building here in Wash- 
ington. Key individuals are committed to be elsewhere 
during the first and third weeks of the month, but we could 
consider alternative dates during the second and fourth 
weeks. 


We are enclosing 15 copies of the Solicitor’s Opinion 
which you asked for in your recent letter, for distribution 
to members of your committee. If we can provide you with 
additional information on the operation of the Federal Aid 
programs please let us know. 


(Signed) Lanstyc A. Parker 
Acting Director 
Enclosures 
REJohnson :mgw 
10/3/58 


STATE OF MICHIGAN 
OFFICE OF 
PAUL L. ADAMS 
ATTORNEY GENERAL 
LANSING 
September 16, 1958 
Mr. Dan Janzen, Director 
Sport, Fish and Wildlife Service 
U. S. Department of Interior 
Washington, D. C. 


Dear Mr. Janzen: 


Herewith is a copy of a resolution adopted by the Inter- 
national Association of Game, Fish and Conservation Com- 
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missioners at its annual meeting in Philadelphia on Sep- 
tember 12 concerning the controversy over the allocation of 
funds under the Pittman-Robertson and Dingell-Johnson 
Acts. You will observe that the resolution calls for a main- 
tenance of the status quo until the attorneys general of 
the various states and the Legal Committee of the Asso- 
ciation, of which I am chairman, has had an opportunity to 
review this matter and present their individual and collec- 
tive views to the Solicitor of your Service or of the Depart- 
ment of Interior. 


I might say that the resolution as actually adopted by the 
Association contains a small modification of this one, name- 
ly, that these views be presented not later than December 
1, 1958. Inasmuch as no one present at the Convention 
had ever seen a copy of the Solicitor’s opinion, including 
the ten attorneys who attended the meeting of the Legal 
Committee, it is necessary that we secure a copy of this 
opinion for examination. Will you please send me a copy 
of the Solicitor’s opinion as soon as it is reasonably pos- 
sible to do so as well as send me the name and address of 
the Solicitor who rendered it. 


Very truly yours, 


Nicnontas V. Oxps 
Chairman, Legal Committee 


EXHIBIT 0-2 


Mr. Nicholas V. Olds 
Assistant Attorney General 
for Conservation 
Department of Conservation 
Lansing 26, Michigan 


Dear Mr. Olds: 


This letter will confirm the arrangements made in your 
telephone conversation with Dr. Johnson of the Branch of 
Federal Aid on October 29, for the meeting between mem- 
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bers of your Legal Committee and representatives of the 
Solicitor’s Office in the Department of the Interior. 


All parties concerned are agreed that a meeting can be 
held November 20, 1958, at 10:00 a.m. in Room 3156 of the 
Interior Building, Washington, D. C. For the information 
of your Committee members this room is on the third floor 
of the building, almost directly above the main entrance on 
C Street, between 18th and 19th Streets, N. W. It is the 
conference room reserved for Assistant Secretary Leffler, 
who has expressed an interest in the arrangements for this 
conference. 


As Dr. Johnson mentioned in his telephone conversation 
with you, we would appreciate receiving a list of names, 
titles, and addresses of your Committee members prior to 
this meeting. With the help of this information we can be 
prepared with data for the States likely to have repre- 
sentatives at this meeting and can answer specific questions 
arising from those States. The information also will be 
used to establish a helpful degree of acquaintance among 
participants of the meeting. 


A reply to the four questions asked in your letter of 
October 17 is being sent to you in a separate letter. We 
will keep you advised of our preparations for the meeting 
on November 20 and will be glad to send you any additional 
information which you may find necessary. 


Sincerely yours, 


D. H. Janzen 
Director 
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STATE OF MICHIGAN 
OFFICE OF 
PAUL L, ADAMS 
ATTORNEY GENERAL 
LANSING 
October 31, 1958 

Mr. Ray Johnson 
Bureau of Sport Fisheries and Wildlife Service 
U.S. Department of Interior 
Washington, D. C. 


Dear Mr. Johnson: 


Re: Solicitor’s Opinion on Pittman-Robertson Fund 
Allocation. 


As requested, I am forwarding herewith a list of the 
members of the legal committee, International Association 
of Game, Fish and Conservation Commissioners. I have 
notified the members of the change in the date of our meet- 
ing in Washington and have asked that they advise whether 


or not they plan to be in attendance. 


Very truly yours, 


Pavuu L. Apams 
Attorney General 


By Nicwoxas V. Oxps 
Assistant Attorney General 
NVO:h 
Ene. (1) 


The Legal Committee—International Association of 
Game, Fish and Conversation Commissioners 


1. Nicholas V. Olds, Chairman of Legal Committee 
Assistant Attorney General 
Department of Attorney General 
The Capitol 
Lansing, Michigan 
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. John Sullivan, Deputy Attorney General 
State of Pennsylvania 

Office of the Attorney General 
Harrisburg, Pennsylvania 


. Paul F. Brady, Deputy Attorney General 
Indiana Dept. of Conservation 
Indianapolis 9, Indiana 


. Roy Tulane, Deputy Attorney General 
State Capitol 
Madison, Wisconsin 


. Carl Shoemaker 
232 Carroll St., N.W. 
Washington, D. C. 


. Warren M. Simon, Attorney 
Wildlife and Fisheries Commission 
126 Civil Courts Building 

New Orleans 16, La. 


. C. W. Leaphart, Jr. 
Assistant Attorney General 
State of Montana 

Helena, Montana 


. Roy Atchison 

Assistant Attorney General 
Oregon State Game Commission 
PO Box 4136 

Portland 8, Oregon 


. Ralph Scott 
Deputy Attorney General 
Department of Fish and Game 
600 California State Bldg. 
San Francisco, California 


. Fred Kalloff 
Arizona Game and Fish Dept. 
Phoenix, Arizona 
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. William Moulton 
Assistant Attorney General 
Dept. of Game and Fish 
1530 Sherman St. 
Denver 1, Colorado 


. Hon. Harry McGalliard 
Asst. Attorney General 
State of North Carolina 
Raleigh, North Carolina 


. Hon. Homer G. Hamilton 
Asst. Attorney General 
State House 
Lincoln, Nebraska 


. Hon. E. R. Olson 
Legal Division 
Dept. of Northern Affairs 
and National Resources 
Ottawa, Ontario, Canada 


5. Ralph E. Odum 
Assistant Attorney General 
State of Florida 
Tallahassee, Florida 


. Wayne H. Olson, Deputy Attorney General 
Department of Conservation 
State Office Bldg. 
St. Paul, Minnesota 


. Val Higgins 
Assistant Attorney General 
State Office Building 
Pierre, South Dakota 


. James P. Garrett 
Assistant Attorney General 
Department of Wildlife Conservation 
Rm. 118 State Capitol 
Oklahoma City 5, Oklahoma 
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. Hon. Merl B. Case 
Special Assistant Attorney General 
Wyoming Game & Fish Commission 
Box 378 
Cheyenne, Wyoming 

. Hon. James S. Verner 
Assistant Attorney General 
Wade Hampton Office Building 
Columbia, South Carolina 

President—A. D. Aldrich 

646 West Tennessee Street 
Tallahassee, Florida 


EXHIBIT 0-3 


Report on Meeting of Officials of the Department of the 
Interior and the Legal Committee of the International 
Association of Game, Fish and 
Conservation Commissioners 


November 20, 1958 


A meeting of representatives of the Department of the 
Interior and the Legal Committee of the International As- 
sociation of Game, Fish and Conservation Commissioners 
was called to discuss the problem of resolving the proper 
interpretation of the words, ‘‘license holder’’ for appor- 
tionment purposes as pertaining to the Pittman-Robertson 
Act. 


The meeting was called to order at 10:00 am., in the 
Secretary’s Conference room by Assistant Director Tuni- 
son of the Bureau of Sport Fisheries and Wildlife. The 
following people were present: 


Office of the Solicitor 


G. W. Abbott 

E. T. Fritz 

A. M. Edwards 
Richard Buddeke 
William Redmond 
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Bureau of Sport Fisheries and Wildlife 


A. V. Tunison 

L. A. Parker 

R. M. Rutherford 
R. E. Johnson 

J. R. Langenbach 


Legal Committee Members 


Nicholas V. Olds, Assistant Attorney General, Michi- 
gan (Chairman) 

Harry McGalliard, Assistant Attorney General, North 
Carolina 

Henry C. Foutch, Assistant Attorney General, Ten- 
nessee 

Roy G. Tulane, Assistant Attorney General, Wisconsin 

Elmer Bourque, Assistant Attorney General, New 
Hampshire 

H. G. Hamilton, Assistant Attorney General, Nebraska 

John W. Knowles, Assistant Attorney General, Vir> 
ginia 

James H. Gritton, Assistant Attorney General, Iowa 

William B. Roberts, Assistant Attorney General, 
Florida 


Also, in attendance was George E. Sprecher, Assistant 
Director of the Wisconsin Conservation Department. 


Mr. Tunison opened the meeting by welcoming those 
present and expressing regrets that Assistant Secretary 
Leffler and Director Janzen would not be able to attend. 
Introductions were completed of all the people present. 


Mr. Rutherford briefed the group on the history of the 
interpretation of license holders as it applies to the Pitt- 
man-Robertson Program. Mr. Olds presented to the group 
a brief history of the Legal Committee of the Association, 
why it was formed, and what it is attempting to do. He 
then called on the State representatives to express their 
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views on the problem of determining P-R apportionments 
under current formula interpretation. 


Mr. Abbott injected the remark that consideration of 
the problem should be based on two principal assumptions: 
1—Congress intended that the administration of the P-R 
Program, and especially the apportionment formula, should 
be uniformly applied to all recipients of funds, and 2—the 
Department of the Interior must adhere to this assumption. 


Mr. Bourque, of New Hampshire, concurred with Mr. 
Abbott’s assumptions and briefly summarized the New 
Hampshire situation as follows: Inasmuch as New Hamp- 
shire has usually been a minimum State, any changes in in- 
terpretation of the formula or changes in the Act to clarify 
the formula would, in all probability, have little effect on 
New Hampshire. It would very likely continue to be a 
minimum State. 


Mr. McGalliard, of North Carolina, agreed with the as- 
sumptions presented by Mr. Abbott. North Carolina has a 
fairly simple license structure, and, although some duplica- 
tion is probable, under the county licensing system it prob- 
ably is negligible. He concluded that the license holder 
interpretation is correct. 


Mr. Hamilton, of Nebraska, requested to be passed at 
this time. 

Mr. Foutch, of Tennessee, indicated that he cannot bind 
the Tennessee Fish and Game Commission to any commit- 
ments that he might make, and agreed with the assumptions 
presented by Mr. Abbott. Tennessee has a basic license 
system for resident hunters with additional permits or tags 
sold for certain types of big game hunting. He believed 
that the license holder concept was correct and if it was 
altered that Tennessee would be forced to request legisla- 
tive changes in their license structure. That is, individual 
licenses for each type of hunting activity. 


“se 


Mr. Tulane, of Wisconsin, presented a relatively detailed 
outline on the advantages of the multiple license system and 
the background the Conservation Commission used in pre- 
senting their case to the State Legislature in 1950 and 1951. 
It resulted in a multiple license structure effective in 1952. 


Mr. Sprecher, of Wisconsin, pointed out that manage- 
ment and hunter expenditures for big game are entirely 
different from small game. Even though it be true that the 
individual is a multiple license holder, he holds these li- 
censes for two different purposes, for which he needs dif- 
ferent arms, ammunition, clothes, ete. By the same token 
the game management program carried out by any State 
fish and game department requires different approaches, 
technics, land and operations for the two major types of 
hunting. He estimated that the cost of determining license 
duplication for all the States concerned would be approxi- 
mately $1,000,000, which, in his opinion, was an unneces- 
sary waste of administrative funds. He further pointed 
out that one of the major forms of duplication had not even 
been considered in these discussions, and that is the sale of 
hunting licenses to non-residents. He felt quite confident 
that any non-resident hunter was undoubtedly a resident 
hunter in his home State, and therefore could be considered 
a duplication. 


Mr. Roberts, of Florida, concurred with the assumptions 
presented by Mr. Abbott. Mr. Roberts did not believe that 
Florida had a serious duplication problem, because duplica- 
tion occurs only in the sale of county licenses. 


Mr. Gritton of Iowa, agreed with the Abbott assumption 
and advised that, as far as Iowa was concerned the only 
question of duplication on the resident hunting licenses 
were those issued for deer. He believed that Iowa would be 
willing at this time to exclude the deer license from tabula- 
tions for apportionment certifications. 


Mr. Hamilton, of Nebraska, was of the opinion that if the 
interpretation of license holders was changed to licensee, 
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there would be a race in State Legislatures to permit mul- 
tiple licensing structures. He believed the license holder 
method was the proper approach. 


Mr. Olds, of Michigan, initiated his discussions with a 
critcism of the Idaho opinion by former Solicitor Arm- 
strong, inasmuch as it went beyond the question raised by 
the Attorney General of Idaho. He then went on to point 
out that Michigan had not changed its license structure 
since the inception of the Pittman-Robertson Program, and 
therefore felt quite strongly that any change in coutning 
license holders at this time would reduce the funds avail- 
able to Michigan under the Pittman-Robertson Program. 
He pointed out very carefully that as long as Michigan re- 
mained a maximum State that they would have no criticism 
of the methods of apportionments, but should the proposed 
changes be carried out his State would undoubtedly use 
every resource at their command to alter the apportionment 
in their favor. 


Mr. Abbott then read an excerpt from the first Federal 
Aid Manual, issued in July 1938, in regard to counting hunt- 
ing license holders for apportionment purposes. The part 
quoted is found in paragraph 1314, as follows: 


«* © * In certifying the number of paid hunting li- 
censes to the Department, there should be included all 
licenses defined as hunting licenses by State Laws. 
The set-up should embrace ordinary hunting, combina- 
tion licenses which include hunting privileges, and 
special hunting licenses. Special licenses issued only 
after a general license has been purchased should not 
be counted, as the law requires the number of license 
holders and not the number of individual licenses.”? 


Mr. Abbott followed with several references on the subject 
to the Acts, the Hearings and the Congressional Record. 
He also referred to a letter to Mr. Olds from the Assistant 
Attorney General of Pennsylvania in which the latter 
stated that if the term ‘‘licenses’’ were substituted for ‘‘li- 
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cense holders’’ the number of licenses sold would be based 
“« |. as many other licenses as its (the State) ingenuity 
could devise.’’ 


This was followed by considerable discussion, at a semi- 
group level, with references to specific questions and prob- 
lems in individual States. 


Mr. Abbott then summed up the meeting with the think- 
ing that it probably would be more acceptable to all the 
States to aim to clarify the Act at the National level rather 
than bring about legislative changes in license structure in 
almost every State. He suggested to those present that a 
united approach between the States to the Congress would 
undoubtedly result in prompt and affirmative action by the 
Congress. 


Tn relation to the problem at hand he requested Mr. Olds 
to formally submit identical letters to the Solicitor and to 
the Asistant Secretary. The request should outline the 
problem simply and briefly. The members of the Legal 
Committee requested that any action be given prompt at- 
tention to provide an early answer as to what the Depart- 
ment of Interior is going to require the States to do in the 
way of spending State money to find out the extent of 
duplicate license buying by hunters. This is necessary as 
the States must obtain approval of their legislatures for 
snech surveys as may be required. Inasmuch as most States 
will have legislative sessions beginning shortly after the 
first of the year, during which fish and game department 
budgets are approved for one or two years, the need for 
prompt clarification by the Department was urged. 


The meeting was adjourned at 12:40 p.m. 


During post-meeting discussions with representatives of 
the Legal Committee, it appeared that the general consen- 
sus was to attempt to get unanimous endorsement of an ef- 
fort to amend the Acts so apportionments can be com- 
puted half on area and half on total revenue from license 
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sales rather than on the basis of the number of paid hunt- 
ing license holders. The problem of what is land area, 
whether the minimum in P-R’s should be raised from 14% 
to 1%, whether the P-R formula should be adjusted to a 
60-40 basis and other questions were discussed. 


It appeared that the committee members believed the 
meeting was a definite accomplishment and that improve- 
ment in the entire question would be forthcoming. 


Prepared by: John R. Langenbach, Branch of Federal 
Aid, Bureau of Sport Fisheries and Wildlife, November 24, 
1958. 


EXHIBIT 04 


UNITED STATES DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 
Washington 25, D. C. 


February 9, 1959 
Dear Mr. Aldrich: 


Several weeks have passed since the International Asso- 
ciation’s Legal Committee, under the chairmanship of Mr. 
Olds, met with the Solicitor of the Department of the In- 
terior and personnel of the Bureau of Sport Fisheries and 
Wildlife to discuss the Pittman-Robertson Federal Aid in 
Wildlife Restoration funds apportionment procedure. I un- 
derstand that Mr. Olds has recently advised the Solicitor of 
his views on this matter, but that the Legal Committee as a 
whole has not agreed upon a solution of the apportionment 
problem. 


The time is fast approaching when the Bureau of Sport 
Fisheries and Wildlife must ask for information from the 
States on which to base next year’s Pittman-Robertson ap- 
portionment. Because of this, and questions raised by some 
of the States about the propriety of our interpretation of 
what the term ‘‘paid license holder’’ means, we are re- 
questing advice from the Solicitor to guide our future ac- 
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tions. A copy of our request is enclosed for your informa- 
tion, and additional copies are going to Mr. Olds and his 
committee. 


We will inform you of the Solicitor’s opinion when it is 
received. 
Sincerely yours, 


Ross LEFFLER 
Assistant Secretary 


EXHIBIT P 


UNITED STATES DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 
Washington 25, D. C. 


January 26, 1959 


Memorandum 
To: Solicitor, Department of the Interior 


From: Assistant Secretary for Fish and Wildlife 
Subject: Apportionment of Funds under Pittman-Robert- 
son Act 


Section 4 of the Federal Aid in Wildlife eRstoration Act 
(50 Stat. 918; 60 Stat. 656), as amended (16 U.S.C. Sec. 
669c), popularly known as the Pittman-Robertson Act, pro- 
vides that the Secretary of the Interior, after making cer- 
tain deductions from the funds appropriated to carry out 
the purposes of the Act, shall apportion the remainder of 
the revenues among the several States in the following 
manner: 


... one half in the ratio which the area of each State 
bears to the total area of all the States and one half in 
the ratio which the number of paid hunting-license 
holders of each State in the preceding fiscal year, as 
certified to said Secretary by the State fish and game 
departments, bears to the total number of paid hunting- 
license holders of all the States. (Underscoring sup- 
plied). 
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The Bureau of Sport Fisheries and Wildlife and its 
predecessor agencies have, since the inception of the Fed- 
eral Aid program in 1938, construed the term ‘‘paid hunt- 
ing license holder’’ to mean one person irrespective of the 
number of separate hunting licenses he may have pnr- 
chased. This construction was informally concurred in by 
our legal advisers. 


You are aware that this construction has been challenged 
by certain States which contend that separate and inde- 
pendent licenses for various species of game should each 
be counted in making the apportionment and that it is im- 
material that one person holds several types of hunting li- 
censes. Other States concur in our interpretation. This 
problem was the subject of a meeting between representa- 
tives of this Department and the Legal Committee of the 
International Association of Game, Fish and Conservation 
Commissioners on November 20, 1958, which you attended. 


We are therefore requesting your formal opinion as to 
whether the term “paid hunting license holder’’ denotes 
one person regardless of the number of separate types of 
hunting licenses he may have purchased or whether each 
hunting license purchased denotes a holder for the pur- 
pose of apportionment regardless of duplication as to 
persons. 


The Bureau of Sport Fisheries and Wildlife must begin 
the annual collection of data from the States for the Fiscal 
Year 1960 apportionments in the near future. For this 
reason, it is most important that we receive your opinion 
as soon as possible. Your cooperation toward that end 
will be sincerely appreciated. 


Ross LEFFLeR 
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EXHIBIT Q 


UNITED STATES DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SOLICITOR 
Washington 25, D. C. 


March 11, 1959 
Memorandum 
To: Assistant Secretary for Fish and Wildlife 
From: The Solicitor 
Subject: Meaning of term ‘‘Paid License Holders’’ in Sec- 
tion 4 of The Pittman-Robertson Act (50 Stat. 918, as 
amended, 16 U.S.C. 669c). 


Responding to your memorandum of January 26, 1959, 
you are advised that: 


1. For its purposes in administering the above-cited 
statute, the Fish and Wildlife Service may assume that the 
term ‘‘paid license holders’’ refers to individuals who hold 
one or more paid licenses in any given state; it should not 


construe the term to include all licenses issued by a State 
when under State law more than one license may be issued 
to a single individual. 


2. While the Fish and Wildlife Service is entitled to re- 
quire duly executed State certifications of the number of 
State ‘‘paid license holders’? before it determines the 
amount of the annual sums payable to that State under the 
above-cited statute, the extent to which the Service should 
be bound by State certification involves policy considera- 
tions which should be the subject of a clarifying regulation. 


3. This Office has no objection to the Fish and Wildlife 
Service advising State officials of the conclusion stated in 
paragraph 1 of this memorandum so long as it is under- 
stood that the conclusion stated binds only the Fish and 
Wildlife Service in carrying out its Federal functions and 
is not a direction to State officials as to the manner in 
which they perform their state functions or interpret or 
administer State laws. 
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This may be considered a final legal opinion; it is issued 
now in summary memorandum form to expedite pressing 
administrative decisions. In the near future this Office 
will file a more detailed M Series legal opinion, to this same 
effect, for the permanent records of the Department. 


Grorce W. AssBorr 
Solicitor 


EXHIBIT R 


UNITED STATES DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SOLICITOR 
Washington 25, D. C. 
June 4, 1959 
M-36560 
Memorandum 
To: Assistant Secretary for Fish and Wildlife 
From: The Solicitor 


Subject: Interpretation of Section 4 of the Pittman-Rob- 
ertson Act (50 Stat. 918, 16 U.S.C. 669c), as amended. 


This is in further reply to your memorandum of J anuary 
26, 1959, and confirms and enlarges on the advice given in 
our memorandum of March 11, 1959. Your question fol- 
lows: 


We are * * * requesting your formal opinion as to 
whether the term ‘‘paid hunting license holder’’ de- 
notes one person regardless of the number of separate 
types of hunting licenses he may have purchased or 
whether each hunting license purchased denotes a hold- 
er for the purpose of apportionment regardless of 
duplication as to persons. 


Section 4 of the Pittman-Robertson Act (50 Stat. 918, 
16 U.S.C. 669¢), as amended, hereinafter called ‘the Act’’, 
provides for apportionment, after certain deductions are 
made, of the revenues from the Federal tax on firearms, 
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shells and cartridges among the States on a fiscal-year basis 
for wildlife restoration purposes, as follows: 


The Secretary of the Interior * * * shall apportion the 
remainder of the revenues in said fund for each fiscal 
year among the several States in the following manner, 
that is to say, one-half in the ratio which the area of 
each State bears to the total area of all the States and 
one-half in the ratio which the number of paid hunting- 
license holders of each State in the preceding fiscal 
year, as certified to said Secretary by the State fish 
and game departments, bears to the total number of 
paid hunting-license holders of all the States * * °. 
(Emphasis supplied). 


Thus it may be observed at the outset that Congress pro- 
vided a commensurate basis for State certification and 
Secretarial apportionment by stipulating that each be based 
on the ‘‘number of paid hunting-license holders.’’ 


Apportionment of the revenues according to the area of 
the States and the per capita holders of the paid hunting 
license provides a uniform and equitable formula. To clas- 
sify States on the basis of area and persons is a common 
legislative practice and we believe that the Congress con- 
sidered a population count of hunters as the logical comple- 
ment of an apportionment on the basis of area. The legis- 
lative history of the Act supports this view and use of that 
history to support this interpretation is proper. See 
Northern Pacific Ry. Co. v. State of Washington, 222 U. 8. 
370, 379-380 (1912), and McLean v. United States, 226 U.S. 
374, 380 (1912). Senate Report No. 868, 75th Cong., 1st 
sess., to accompany S. 2670, the bill which became the Act, 
states: 


Each State conservation agency or Fish and Game 
Commission will, by the provisions of this bill, receive 
its quota for restoration projects from the Federal 
Government on the same general plan as Federal 
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highway aid is distributed to State Highway Commis- 
sions. 


The State’s quota of allocations under the provisions 
of this bill is arrived at by allocating (a) one-half in 
the ratio which the number of paid hunting license 
holders of each State bears to the total number of paid 
hunting license holders of all the States. 


The reference to the ‘‘same general plan as Federal high- 
way aid’’ appears to refer to section 21 of the Federal 
Highway Act of 1921 (42 Stat. 217, 23 U. S. C. 21), as 
amended, which provides a statutory apportionment for- 
mula under which one-third of the funds are apportioned 
for each of the following: 


(1) the ratio of the area of the State to that of all 
States, 


(2) the ratio which the population of the state bears 
to total population, and 


(3) the ratio of the State’s rural delivery and star 
routes to all such routes. 


Apportionment of revenues on the basis of area and 
hunting population is clearly consistent with the objectives 
sought to be accomplished by the legislation. House Report 
No. 1572, 75th Cong., 1 Sess., comments on the objectives 
of the legislation as follows: 


One of the major objectives of the National Wild- 
life Association is the passage of legislation to author- 
ize Federal grants-in-aid to the State for conservation 
purposes. This bill carries out that objective and its 
provisions have been endorsed by virtually every con- 
servation agency, public and private in the United 
States. 


These conservationists fully recognize that restric- 
tive laws alone will never replace our once abundant 
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supply of wildlife. We must restore the environment 
of wildlife and its preservation for all times is essen- 
tially a problem of land and water management. * * ° 


Logically, those States having extensive areas of land 
and water, and those States whose large hunting popula- 
tions exert heavy pressure on wildlife resources, should 
be, and, we think, were intended to be, the recipients of a 
larger share of the Federal aid funds. An apportionment 
of revenues on the basis of sales of hunting licenses would 
not, unless uniform in all States, result in an equitable dis- 
tribution of funds and could, we believe, defeat the pur- 
poses of the legislation, since the multiplication of types 
of licenses could eventually destroy any semblance of a 
relationship between the need for assistance and a rational 
apportionment of the revenues. See NV. L. R. B. v. Hearst, 
322 U.S. 111, 123 (1944), on the need for uniformity in the 
meaning of terms to be applied on a national scale under 
Federal law. The consequences of an interpretation in 
favor of a license count rather than an individual count af- 
fords, in our opinion, a convicing argument against its 
adoption, as we will indicate infra. 


Statutes should be construed so as to give effect to the 
intention of the legislature. See Fidelity and Deposit Co. 
of Maryland v. Arenz, 290 U. S. 66, 69 (1933); Ebert v. 
Poston, 266 U. S. 548, 554 (1925); Takao Ozawa v. United 
States, 260 U. S. 178, 194 (1922); Wolsey v. Chapman, 101 
U. S. 755, 769 (1879); Pollard v. Bailey, 87 U. S. 520, 525 
(1874). That intent must be ascertained from the words 
used in the statute and the subject matter to which it re- 
lates. Congress, it is assumed intends to use words in 
their natural sense. Helvering v. Hutchins, 312 U. S. 393, 
396 (1941); United States v. Stewart, 311 U. S. 60, 63 
(1940) ; Miller v. Robertson, 266 U. 8. 243, 248 (1924). 


If the Congress had intended to depart from the usual 
meaning of the words and to base the apportionment on the 
number of licenses instead of on the number of persons 


133 


holding licenses it would have said so. The fact that it did 
not indicates that the words “license holder’’ are to be 
given their literal, grammatical interpretation. In Bate 
Refrigerating Co. v. Sulzburger, 157 U. S. 1, 33 (1895), the 
Supreme Court held that where the language of a statute 
is unambiguous, it is the duty of the court to enforce it ac- 
cording to the obvious meaning of the words, without at- 
tempting to change it by adopting a different construction, 
based upon some supposed policy of Congress in regard 
to the subject of legislation, or upon considerations of in- 
justice or inconvenience arising from the enforcement of 
the statute according to its terms. In H elvering v. Hutch- 
ins, supra, the court held that a statutory construction de- 
pendent on artificial meaning of the words of the statute 
and out of harmony with the statutory scheme is not to be 
favored. This brings us to the matter of administrative 
interpretation. 


Your memorandum of J. anuary 26, 1959, states that the 
Fish and Wildlife Service 


* * * and its predecessor agencies have, since the in- 
ception of the Federal Aid program in 1938 construed 
the term ‘‘paid license holder’? to mean one person 
irrespective of the number of separate hunting licenses 
he may have purchased. 


Our review of Solicitor’s precedents reveals no decisions 
inconsistent with that statement. Indeed, on September 28, 
1956, the Attorney General of Idaho requested an opinion 
from the Interior Department as to whether, in making the 
certification required by section 4 of the Act, that State 
was entitled to include certain special licenses or permits 
for hunting deer, pronghorn antelope, mountain sheep, elk 
or goats, required by State law in addition to the general 
hunting license or combination hunting or fishing license. 
In his reply, dated November 20, 1956, the Solicitor stated: 
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You will note that the statute bases the distribution 
specifically on the number of individuals, or license 
‘tholders’’. 


We feel that it is clear from an examination of your 
State law, as quoted in your letter, (Section 36-404, 
Idaho Code) that those persons who purchase from the 
State a general fish and game license combined, or a 
fish or game license, or both, become license ‘‘holders’’ 
for purposes of the Federal statute. Such individual 
license ‘‘holders’’, if they choose, may acquire addi- 
tional authorization or permits from the State to kill 
certain species by the acquisition of additional permits 
to kill deer, prong-horn antelope, mountain sheep, 
moose, elk, or goat in accordance judgment, however, 
expand the number of individual license ‘‘holders.’’ 
The long established practice of this Department, as 
well as the intent of the statute require, in our opinion, 
that the apportionment be made, as prescribed by the 
statute, on the basis of the number of license “hold- 
ers’’, or individuals, in the various States, as com- 
pared to the total number of such license ‘‘holders”’ in 
all of the States. 


We note also that the first Manual of Information, issued 
July 25, 1938, for the purpose of the Act, by the Bureau of 
Biological Survey of the Department of Agriculture which 
was then charged with administration of the Act provides 
at section 1314: 


Special licenses issued only after a general license has 
been purchased should not be counted, as the law re- 
quires the number of license holders and not the num- 
ber of individual licenses. 


We are of the opinion that the above-recited administra- 
tive interpretation is sufficiently strong to bring that inter- 
pretation within the principle of law that a long continued 
uniform administrative interpretation of a statute is en- 
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titled to great weight in its construction. United States v. 
Wyoming, 331 U. S. 440, 454 (1947) ; Lykes v. United States, 
343 U.S. 118, 127 (1952) ; United States v. American Truck- 
ing Association, 310 U.S. 534, 549 (1940). See also Suther- 
land Statutory Construction, 3d ed., 1943, sec. 5108 and 
Supp. Under this latter authority the 1938 Manual provi- 
sion is particularly persuasive as it can be ‘‘given special 
consideration since it was made at a time when the cireum- 
stances leading up to the enactment of the statute * * * 
[were] * * * well known.”’ 


However, it is apparent the States have not been uniform 
in their licensing activities. They may be divided on the 
basis of the form of their hunting-license structures into: 


(1) Those requiring a general hunting or a com- 
bination hunting and fishing license entitling the hold- 
er to take all types of game; 


(2) Those requiring a general or combination li- 
cense for certain types of game and special permits or 
licenses for one or more species not covered by the 
general license; and 


(3) Those issuing no general licenses, but requir- 
ing separate licenses for various types of game, such 
as deer, antelope, and sheep. 


The number of general licenses sold by a State in the 
first classification would correspond with the number of 
persons holding paid hunting licenses. States in the sec- 
ond group could readily determine the extent of duplica- 
tion as the number of general licenses would correspond 
with the number of license holders while the ancillary li- 
censes sold would show the extent of duplication as to per- 
sons. <A certification by a State in the third group as to 
license holders based on the number of licenses sold would 
result in duplication as to persons since it may be assumed 
that some individuals will purchase two or more of the 
separate licenses. 
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Under these varied hunting-license structures, each 
State, in order to secure a larger share of the revenues or 
merely as a matter of self-defense, would, as stated to the 
Chairman of the Legal Committee of the International As- 
sociation of Game, Fish and Conservation Commissioners 
recently, ‘‘follow the other States by multiplying licenses, 
so that it would have a small game license, big game license, 
archery license, antlerless deer license, and as many other 
licenses as its ingenuity could devise.’’? See the letter of 
November 12, 1958 from the Deputy Attorney General, 
Commonwealth of Pennsylvania. At present, some States 
have as many as eight licenses, and it is no more than 
wishful thinking to suppose that other States would not 
enter the race for the revenues. We cannot attribute to 
the Congress an intention to enact legislation which would 
lead to such absurd results when the statute can obviously 
be given a reasonable application consistent with its lan- 
guage and the legislative purpose. 3 


From the foregoing we conclude that in apportioning 
Federal funds for wildlife restoration purposes under sec- 
tion 4 of the Act the Secretary of the Interior should in- 
elude as ‘‘license holders of each State’’ all individuals to 
whom a State has issued one or more licenses; he should 
not include all licenses issued by a State when, under State 
law, more than one license may be issued to a single in- 
dividual. This brings us to the problem of State certifica- 
tion. 


Section 4, as quoted earlier, provides that the Secretary 
of the Interior shall apportion one-half of the funds among 
the States ‘‘in the ratio which the number of paid hunting 
license holders of each State in the preceding fiscal year, as 
certified to said Secretary by the State fish and game de- 
partments bears to the total number of paid hunting license 
holders of all the States * * *.’? (Emphasis supplied) 
Neither the Committee reports nor the Congressional de- 
bates deal specifically with the method of certification even 
though it was obvious that the numbers certified were in- 
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tended by Congress to be commensurate. It can be said 
that a literal interpretation of the statutory language, i.e., 
that the Secretary should base his determination on num- 
bers ‘‘certified’? by State officials is consistent with the 
general intent of the Congress as reflected in the legislative 
history. 


In his basic explanation of the bill which became the Act, 
Senator Pittman, its sponsor and floor leader, stated: ‘‘This 
is a bill to provide for cooperation and participation by the 
Federal Government, through the Department of Agricul- 
ture and the fish and game commissions of the various 
states * * *.”” 81 Cong. Ree. 8506. (Emphasis supplied). 
This function later was transferred to the Secretary of the 
Interior. 1939 Reorg. Plan No. II, 53 Stat. 1431. Senator 
Pittman also said: “* * * No State has to participate in the 
program unless it wishes to do so * * *,?? 8] Cong. Ree. 
8506. The Senate Report on the bill states: “The Federal 
Government will * * * set aside funds to be allocated to any 
and all states * * * which comply with the provisions of the 


act.”’ Clearly the Federal function was to supply funds 
which would be apportioned on the basis of proper State 
certification. 


While there is no special statutory or legislative history 
definition of the method to be used other than the lan- 
guage of the statute quoted above, some clarification may 
be gleaned from the interpretation placed on the terms 
“‘certified’’, ‘‘certificate’’ and “certify”? by Federal courts. 
In Merrell v. Tice, 104 U. 8. 557, 561 (1881), the Supreme 
Court of the United States in holding inadequate and in- 
admissible in evidence a memorandum appended to a stat- 
utory certificate of the Librarian of Congress said: 


*** The memorandum under the certificate had no 
validity as evidence. It might have been put there by 
any person. It would be unsafe to hold that a memo- 
randum under a certificate, or indorsed upon it, is part 
of the certificate. A certificate under seal, when in- 
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vested with legal force and effect, is a solemn instru- 
ment, and ought to be complete, certain, and final in 
itself, without any collateral addition or commentary. 
Its very form and character as a certificate presuppose 
that it has the verification and protection of the au- 
thenticating signature and seal. Any matter extra- 
neous, that is, not contained in the body of the instru- 
ment, has not this vertification and protection * * °. 


In United States v. Ambrose, 108 U. S. 336, 340 (1883), the 
court in construing the word ‘‘certificate’? as used in 
R. S. 5392, held that the term had been used there in the 
“ordinary and popular sense’’, saying: 


We do not think the words declaration and certifi- 
cate, as used in the section of the Revised Statutes on 
which this indictment is founded, are used as terms 
of art, or in any technical sense, but are used in 
the ordinary and popular sense to signify any state- 
ment of material matters of fact sworn to and sub- 
scribed by the party charged. 


In Doherty v. McDowell, 276 F. 728, 730-731 (1921), the 
court defined the term “to certify’’ in connection with a 
dispute as to whether an ‘‘attested’’ copy was a ‘‘certified 


copy’’, saying: 


* * * it must be held that a copy duly attested by the 
court is a certified copy within the meaning of the 
court order. One of the dictionary meanings of ‘‘cer- 
tify’’ is ‘‘to verify; to attest authoritatively.’? In 2 
Words and Phrases, First Series, 1033, it is said: 


“*The term ‘to certify’ as used with reference to legal 
documents, means to testify to a thing in writing; and 
in the absence of statutory provision declaring the par- 
ticular form of certification, any form which affirms the 
fact in writing is sufficient.’’ 
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It appears clear that the intention of the court order 
was to provide for a true copy of the order to be served 
on the individual defendant. I think this intention of 
the court was substantially carried out. 


We believe that the intent of the statute here was that 
the certificates of State officials be so complete, final and 
formal as tg be invested with legal force and effect. By 
using the term “certified * * * by State fish and game de- 
partments’’, we believe that the Congress, while not man- 
dating a requirement as formal as might be needed for 
a judicial document, did anticipate that the Secretary would 
base his allocation on reasonably complete, final and for- 
mal statements by responsible State officials. 


The foregoing is, as previously indicated, consistent with 
both the Act and its legislative history. A cooperative Fed- 
eral-State program was being established. It was clear 
that State land areas and license holders were the major 
factors to be used in apportioning Federal grants. The 
former is a geographical fact readily determinable by scien- 
tific method. While the latter might be variable depending 
on many factors all within the knowledge of State Officials, 
it was intended by Congress that such holders be certified 
on a commensurate basis. Accordingly, the Congress pro- 
vided that the Secretary apportion the funds on the basis 
of such reports as certified to said Secretary by the State 
fish and game departments. (Emphasis supplied) 


Section 10 of the Pittman-Robertson Act (16 U. S. C. 
669i), as amended, authorized the Secretary ‘‘* * * to make 
rules and regulations for carrying out the provisions of 
this Act.’? This authorization, especially when read in the 
light of the problems and principles discussed herein, makes 
it clear that the Congress intended the Secretary to have 
and to exercise discretion in this matter. He was thus 
authorized to spell out in rules or regulations the manner 
and form in which paid hunting-license holders of each 
State should be counted for purposes of State certification. 


140 


Only through the issuance of such rules and regulations 
with accompanying forms and instructions can the Secre- 
tary be assured that the ratio he uses for apportioning avail- 
able funds among all certifying States will be proper and 
equitable. 


Accordingly, we hold that, in apportioning Federal funds 
for wildlife purposes under section 4 of the Act, the Sec- 
retary of the Interior through such rules and regulations 
as he deems appropriate is entitled to require from each 
State to which he apportions funds, a duly executed cer- 
tificate of the number of license holders in that State re- 
ported on a commensurate basis for purposes of equitably 
apportioning the annual sums payable to that State under 
the Act. 

(Sgd) Grorce W. Assorr 
Solicitor 


EXHIBIT 8S 


Report of the Federal Aid Committee 
International Association of Game, Fish and Conservation 
Commissioners 
Clearwater, Florida 


September 15, 1959 


No issue is more vital to this Association than the present 
controversy over apportionment of federal aid funds. It 
is absolutely necessary that the states agree upon a posi- 
tive course of action at this meeting in Clearwater. If we 
do not, we could lose federal financial support to fish and 
game programs. 


Few lawmakers approve the principle of earmarked spe- 
cial excise taxes. Most manufacturers and distributors of 
guns, ammunition, and fishing tackle are not such ardent 
conservationists that they heartily favor a special tax on 
their products. It is not at all inconceivable that big busi- 
ness and Congress could get together and repeal the P-R 
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and D-J excise taxes if we continue to squabble among our- 
selves on how these funds shall be distributed. 


Your Federal Aid Committee urge you not to leave 
Clearwater wtihout some compromise agreement on the 
apportionment formula, and, most important, the full sup- 
port of this compromise decision by all states. 


At the International Association meeting in Philadelphia 
last year (1958) Resolution No. 9, dealing with federal aid 
apportionments, resolved that: 


“The Department of Interior and its solicitor be 
requested by this Association that no final decision 
or opinion be made or issued which would change 
the practice followed during the past in this regard; 
and that the matter be officially called to the attention 
of the attorneys general of the several states for study 
and review so that they may have ample opportunity 
to present their legal views to the solicitor; and that 
the legal committee of this Association be authorized 
to study and review this legal problem for and on be- 
half of the Association to be presented to the solicitor 
on or before December 15, 1958; and 


‘‘Be it further resolved that, in view of the various 
contentions that the Pittman-Robertson and Dingell- 
Johnson Acts require amendments to correct claimed 
ambiguities and claimed inequities, this matter be re- 
ferred to the executive committee for report to the 
next annual meeting of this Association and that this 
subject be given ample space on the agenda so that 
all agencies may have ample opportunity to review 
first, the report of the legal committee; and second, the 
report of the executive committee, with the aim that 
this Association can present a unanimous recommen- 
dation for the operation of a federal aid to fish and 
wildlife program.”’ 


At a joint meeting of the Executive and Federal Aid Com- 
mittees in New York City early in March of this year, it 
was brought out that the final opinion of the Solicitor had 
not yet been rendered, but that the Legal Committee had 
met and had failed to arrive at any unified recommendation 
other than urging each state to file legal views on the sub- 
ject with the Federal Solicitor. 


Also at the New York committee meeting, Mr. Ray John- 
son, Chief of the Branch of Federal Aid, explained a 
proposed new apportionment formula which would pro- 
vide that half the funds be distributed on an area basis, 
as is now done, and the other half on total license income 
received by the states. Mr. Johnson was asked to prepare 
sample apportionments to show how the suggested for- 
mula would affect each state and the Federal Aid Committee 
was instructed to furnish this information to each state 
for study. The Executive Committee further directed that 
each state be asked to answer the following questions: 


(1) Do you approve or disapprove of the proposed 
new formula? 


(2) If 75 per cent or more of the states approve the 
formula, do you favor authorizing the Executive Com- 
mittee to take official action in introducing legislation 
to amend the P-R Act prior to the next meeting of the 
International Association? 


Replies, by states, were tabulated showing 16 in favor 
of the proposed new formula and 20 against. Three states 
were noncommittal. On the question regarding the Exec- 
utive Committee taking action to amend the P-R Act if 
75 per cent or more states favored the proposal, 15 states 
approved, 13 disapproved, and 11 did not answer. 


A survey by President Aldrich in December of last year 
brought replies which indicated that 26 states favored a 
formula which interpreted ‘‘paid license holders’? as the 
number of individuals, whether holding one or many li- 


censes. Eight states favored counting all licenses, 4 states 
were neutral, and at least 10 did not reply. 


In March the Solicitor’s final opinion was received, 
which stated: 


“For its purposes in administering the above-cited 
statute (Sec. 4, P-R Act of 1937 as amended), the Fish 
and Wildlife Service may assume that the term ‘paid li- 
cense holders’ refers to individuals who hold one or 
more paid licenses in any given state; it should not 
construe the term to include all licenses issued by a 
state when under the state law more than one license 
may be issued to a single individual.’? 


Recognizing the difficulty and expense which would be 
involved in some states to accurately determine the number 
of individuals under the Solicitor’s interpretation of “paid 
license holders,’’? Mr. Ross Leffler, instructions to the 
states, dated March 26, advises that the Service would 
accept certifications addressed to the Secretary of the In- 
terior from state fish and game departments for purposes 
of Section 4 of the Pittman-Robertson Act, as follows: 


“*T hereby certify to the best of my ability to do so 
that during fiscal year ended —— there were —— paid 
license holders.’’ 


A similar concession was made for Dingell-Johnson fish- 
ing license certification when Mr. Leffler, in his letter of 
May 15, said the Service was prepared to accept certifica- 
tions in this form: 


“T hereby certify to the best of my ability to do so that 
during the fiscal year ended —— there were —— per- 
sons holding paid licenses to fish for sport or recrea- 
tion in the State of ——” 


According to reports from the Fish and Wildlife Serv- 
ice, all states have submitted certifications for current 
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apportionments. Although all of these certifications are 
not on the same basis for computing ‘‘paid license holders,”’ 
the Service feels that time will not permit any course other 
than acceptance of all certifications as submitted. 


Your Federal Aid Committee has reviewed a proposal 
from Mr. 8S. E. Jorgensen, newly appointed Chief of the 
Branch of Federal Aid. In harmony with the Solicitor’s 
opinion, it is proposed that there be added to Section 41.22 
of the Secretary’s Rules and Regulations the following: 


Section 41.22a Form and content of hunting and fish- 
ing license information.—‘In the event that a State’s 
license structure or system is such that it does not 
permit a precise determination of the number of paid 
hunting and fishing license holders, the Secretary will 
accept a determination of the number made by sta- 
tistical sampling. If this procedure is used the survey 
should be so designed that a State can be 95 percent 
confident that its estimate, plus—or—minus 10 per- 
cent, will include the true number of paid license 
holders. 


“If no major changes are made in the license struc- 
ture, it is considered that the extent of the duplication 
ascertained would remain valid for as long as five 
years unless new types of licenses are established in 
the interim which may be considered in the certifica- 
tion. 


“Until June 30, 1961, the Secretary will accept the 
following certification from those States where the 
license structure or system does not permit a precise 
determination of the number of paid hunting and fish- 
ing license holders: 


“T hereby certify to the best of my ability to do so that 
during the Federal fiscal year ending June 30, —, 
there were paid hunting license holders.” 
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Your committee endorses this proposal and recommends 
that by approval of this committee report the Association 
concurs in these proposed amendments to the Secretary’s 
Rules and Regulations. 


After two evenings of lengthy deliberation, your Federal 
Aid Committee failed to reach any unanimous agreement. 
However, by majority vote, it is the recommendation of 
this committee that the Pittman-Robertson Act be amended 
to provide that one-half of annual apportionments be based 
upon area in the respective states and the other half based 
upon ‘‘paid license holders’? which shall be defined and 
interpreted to count a maximum of one small game license 
and one big game license, or permit, for any one indi- 
vidual.”’ 


This decision was reached by the Federal Aid Committee 
because this proposed formula is most nearly equal to the 
apportionment base that has been in use and would result 
in less drastic increases or decreases in the allocations now 


being received by the individual states. 


FeperaL Am ComMITTEE 


EXHIBIT T 
Resolution No. 23 


49th Convention of the International Association of 
Game, Fish and Conservation Commissioners. 


Sept. 14 and 15, 1959 
APPORTIONMENT OF FEDERAL AID FUNDS 


Resolved, that the International Association of Game, 
Fish and Conservation Commissioners now endorses the 
present apportionment policy of the U.S. Fish and Wild- 
life Service for the disbursement of federal aid funds, and 
that it urges states which are not satisfied with their own 
license structure to seek a correction of that license struc- 
ture in their respective state legislatures. 
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EXHIBIT U 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 
Washington 25, D. C. 


March 26, 1959 


You are aware of the difference of opinion that has arisen 
in regard to the method of apportioning Federal Aid in 
Wildlife Restoration funds under Section 4 of the Pitt- 
man-Robertson Act. The matter has received attention in 
several recent conventions of the International Association 
of Game, Fish and Conservation Commissioners. It was 
the subject of Resolution No. 9 at the Philadelphia meet- 
ing of the Commissioners in September 1958. 


Since the Philadelphia convention representatives of the 
Bureau of Sport Fisheries and Wildlife, and of the Office 
of the Solicitor, have had a discussion meeting with the 
Legal Committee of the International Association with re- 
spect to the interpretation of Section 4 of the Pittman- 
Robertson Act. The topic was discussed most recently at 
a combined meeting of the Executive and Federal Aid Com- 
mittees at the North American Wildlife Conference in New 
York City. 


To obtain the necessary guidance for our administra- 
tion of the Act we have requested and secured a legal 
opinion from the Solicitor of the Department of the In- 
terior on the meaning of the language contained in Section 
4 of the Pittman-Robertson Act of 1937 as amended. The 
Solicitor has advised us that the term ‘‘paid license hold- 
ers’? may be defined as follows: 


‘For its purposes in administering the above-cited 
statute, the Fish and Wildlife Service may assume that 
the term ‘‘paid license holders’’ refers to individuals 
who hold one or more paid licenses in any given State; 
it should not construe the term to include all licenses 
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issued by a State when under State law more than one 
license may be issued to a single individual.” 


In harmony with this definition we plan to distribute the 
Pittman-Robertson funds available for apportionment in 
the fiscal year beginning July 1, 1959, on the basis of num- 
bers of paid license holders as certified to us by the States. 
We realize that the determination of the numbers of these 
individuals will be difficult in some States. However, at 
this time we are prepared to accept certifications adddressed 
to the Secretary of the Interior from the State game and 
fish departments for purposes of Section 4 of the Pittman- 
Robertson Act as follows: 


“T hereby certify to the best of my ability to do so 
that during the fiscal year ended —— there were —— 
paid hunting license holders.”’ 


This certification should be provided in the form of an 
affidavit over the official seal of the certifying organization. 

What has been said above applies in some measure to the 
apportionment to States of Federal monies for Fish Resto- 
ration and Management Projects under Section 4 of the 
Dingell-Johnson Act. This matter is under study now and 
amore specific letter on this subject will be sent you shortly. 


Sincerely yours, 


Ross Lerruer 
Assistant Secretary 


This letter was sent to all State game and fish depart- 
ments including Hawaii and Alaska. 
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EXHIBIT V 


STATE OF MINNESOTA 
DEPARTMENT OF CONSERVATION 
Saint Paul 1 
July 1, 1959 


Mr. Robert W. Burwell, Regional Director 
Bureau of Sport Fisheries and Wildlife 
1006 West Lake Street 

Minneapolis 8, Minnesota 


Dear Mr. Burwell: 


The exigencies of the special legislative session, which 
we are led to believe is becoming history today, have pre- 
vented earlier attention to the letter which you addressed 
to Mr. James W. Kimball, Director of the Division of Game 
and Fish, Department of Conservation, on May 31, 1959. 
I had asked the Division to refer correspondence from the 
Bureau of Sport Fisheries and Wildlife, pertaining to 


requests for reports dealing with game and fish licenses, 
directly to the office of the Commissioner. 


I do reeall the letters written by Mr. Leffler on March 26 
and May 15, 1959. As you know, I have protested in person 
to Mr. Leffler and to Mr. Janzen about the sudden action of 
the Fish and Wildlife Service in announcing a change in 
the statistical reporting of states for the allocation of 
Pittman-Robertson and Dingell-Johnson funds. I pointed 
out to them that the ex post facto request leaves Minnesota 
in the position of not having the information which you 
request for the fiscal year ending June 30, 1958, that is now 
being required by the Bureau of Sport Fisheries and Wild- 
life. I must also inform you that it will not be possible to 
have such information for the fiscal year ending June 30, 
1959. The first year in which we can make arrangements 
for this information is the fiscal year ending June 30, 
1960, if informed promptly that such information will be 
required. 
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In view of this situation, which I know is common to a 
number of other states, I am sending you herewith the in- 
formation pertaining to the number of hunting and fishing 
licenses issued during the fiscal year ending June 30, 1958. 
I certify that this is the only information available regard- 
ing the sale of licenses in Minnesota for that period. If the 
facts to which I certify are not acceptable I should like 
to have you inform me as to what you think should and 
can be done. 

I must frankly state that under no circumstances will my 
conscience permit me to certify to ambiguous and uncertain 
facts. In my long period of administration I have not 
found it necessary to do so and at my present age I refuse 
to do so. 

Very truly yours, 
Gzorce A. SELKE 
Commissioner of Conservation 


July 1, 1959 


Mr. Robert W. Burwell, Regional Director 
Bureau of Sport Fisheries and Wildlife 
U.S. Fish and Wildlife Service 

1006 West Lake Street 

Minneapolis 8, Minnesota 


Dear Mr. Burwell: 

I submit herewith a report on the sale of hunting and 
fishing licenses in Minnesota for the fiscal year ending June 
30, 1958. 

Hunting Licenses 
Type of License Licensees 


Resident Small Game 317,200 
Resident Deer, Firearm 180,046 
Resident Deer, Bow and Arrow 10,030 
Non-resident Small Game 1,463 
Non-resident Deer, Firearm 529 
Non-resident Deer, Bow and Arrow 101 


Total 509,369 


150 
Fishing Licenses 
Type of License Licensees 


Resident Individual Fishing 283,593 
Resident Combination Fishing 820,998 
Non-resident Individual Fishing 304,651 
Non-resident Boundary Waters 509 
Resident Spearing 55,454 
Resident Dark House 50,698 
Resident Whitefish 3,919 


Total 1,519,822 


I hereby certify that to the best of my knowledge the 
above report is an accurate statement of the sale of hunting 
and fishing licenses for the fiscal year ending June 30, 1958. 


Very truly yours 


Grorce A. SELKE 
Commissioner of Conservation 


EXHIBIT W 


STATE OF WISCONSIN 
CONSERVATION DEPARTMENT 
MADISON 1 
June 1, 1959 

Mr. R. W. Burwell, Regional Director 
Bureau of Sport Fisheries & Wildlife 
1006 West Lake Street 
Minneapolis 8, Minnesota 

Certified Mail Return Receipt Requested. 


Dear Mr. Burwell: 


Upon the advice of the Attorney General of Wisconsin, I 
will under no circumstances sign the ambiguous certificate 
outlined in your letter of May 29, 1959, nor would I ever 
consider swearing to such a certificate in an affidavit. 
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I further report to you the following: 


A. The proposed certificate does not conform to the 
administrative practice accepted by your office in the 
case of the State of Wisconsin for the past 7 years and 
in the case of Michigan for the past 19 years, 


B. While the time and expense required to compile 
the information requested by your new certificate form 
would be substantial, my staff is presently unable even 
to make an estimate of the time required. 


On May 28, 1959, we mailed you a certified tabulation of 
our fish and game license sales for 1958. This is for your 
use in computing our apportionment of P-R and D-J Funds. 


Very truly yours, 


L. P. Voier 
Conservation Director 


EXHIBIT X 
August 18, 1959 
Air Mail 
Mr. Gerald E. Eddy, Director 
Department of Conservation 
Lansing 26, Michigan 


Dear Mr. Eddy: 


During the past several months there have been discus- 
sions between you and personnel of this Bureau relative to 
acceptable certifications of paid hunting license holders and 
persons holding paid licenses to fish for sport and recrea- 
tion, to be used in making the apportionments for the two 
Federal Aid Acts for Fiscal Year 1960. 


In your letter of June 10, 1959, you indicated that you 
were unable to certify in the manner requested by Assist- 
ant Secretary Ross Leffler in his letters of March 26 and 
May 15. You did submit information relative to the num- 


ber of hunting and fishing licenses sold in your State dur- 
ing Fiscal Year 1958. We are sorry to advise that the in- 
formation you submitted cannot be considered an accept- 
able certification within the meaning of Section 41.22 of the 
Rules and Regulations for carrying out the Federal Aid to 
Fish and Wildlife Restoration Acts, which are reproduced 
in Item 110.3 of the Federal Aid Manual. 


I am calling this to your attention at this time so that 
you may be aware of our view on the material submitted 
by you. We are in process of obtaining approval from the 
Secretary on amendments to the published regulations to 
more clearly spell out hunting and fishing license submis- 
sion procedures. As soon as this action has been com- 
pleted, which we hope will be within a weeks time, we will 
notify you promptly and trust that you will be in a position 
to submit the required information soon thereafter. 


Sincerely yours, 

D. H. Janzen 
Director 

EXHIBIT Y 


STATE OF COLORADO 
DEPARTMENT OF GAME AND FISH 
DENVER 1, COLORADO 


August 14, 1959 


Mr. D. H. Janzen, Director 

Bureau of Sport Fisheries and Wildlife 
U.S. Department of the Interior 
Washington, D. C. 


Dear Mr. Janzen: 


Transmitted herewith are certificates of hunting and 
fishing license sales data for the fiscal year 1958 for the 
State of Colorado as requested under date of July 23, 
1959 by John C. Gatlin, Regional Director of your Region 
I. 
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In preparing these data, duplicate licenses (replacements 
for licenses lost or destroyed) and multiple deer licenses 
(second licenses sold to individuals already holding an 
origina] license, and issued for use in certain specified 
areas of the state where a greater harvest is desired) have 
been omitted from the tabulation. Under the system of 
operation now in effect in this Department, these are the 
only duplications which can be detected. 


These data are being certified in the form requested by 
your office ‘‘under protest”’ to avoid further delay in the 
apportionment of Federal Aid funds to the states. This 
certification is in no way to be construed as acquiescence on 
the part of this Department and the State of Colorado to 
the interpretation of Section 4 of the Federal Aid in Wild- 
life Restoration Act P. L. 415—75th Congress (50 Stat. 
917), as amended to mean that every separate license to 
hunt sold in this state does not constitute a paid license 
holder. 

Very truly yours, 


Tuomas L. Kimpaty 
Executive Director 


EXHIBIT Z 


STATE OF MINNESOTA 
DEPARTMENT OF CONSERVATION 
SAINT PAUL 1 
September 4, 1959 

Hon. Fred A. Seaton 

Secretary of the Interior 

U.S. Department of the Interior 

Washington 25, D. C. 


Dear Mr. Seaton: 


In accordance with the practice adopted by the majority 
of states of the union in certifying license holders for the 
1957-58 fiscal year, I am submitting the following certifica- 
tion with the following qualifications: 
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1. Big game and small game licenses sold are con- 
sidered distinct and separate license holders. It is 
obvious that all but six states reporting have based 
their certification on this premise. 


2. We assume that the Fish and Wildlife Service will 
provide all states which have decreased their license 
holders below the number of licenses sold with an 
opportunity to revise their figures. 


I hereby certify to the best of my ability to do so that 
during the fiscal year ended June 30, 1958, there were 509,- 
369 paid hunting license holders. 


Very truly yours 
GrorceE A. SELKE 
Commissioner of Conservation 
State of Minnesota, County of Ramsey, ss: 
On this 4th day of September, 1959, before me, a notary 


public within and for said county, personally appeared 
George A. Selke who signed the foregoing instrument and 
who verified that the statements contained therein are true 
and correct to the best of his knowledge and belief. 


Elizabeth M. Bachman, Notary Public, Ramsey County, 
Minn. My Commission expires, Jan. 10, 1960. 
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EXHIBIT A-A 


STATE OF WISCONSIN 
CONSERVATION DEPARTMENT 
MADISON 1 
September 4, 1959 


Certified Mail Return Receipt Required 


Honorable Fred A. Seaton 
Secretary of the Interior 
Washington, D. C. 


My Dear Sir: 


In accordance with the practice adopted by the majority 
of states of the Union in certifying license holders for the 
1957-58 fiscal year, I am submitting the following certifica- 
tion with the following qualifications: 


1. Big game and small game licenses sold are con- 
sidered distinct and separate license holders. It is ob- 
vious that all but 6 states reporting have based their 
certification on this premise. 


2. We assume that the Fish and Wildlife Service will 
provide all states which have decreased their license 
holders below the number of licenses sold with an 
opportunity to revise their figures. 


“‘T hereby certify to the best of my ability to do so that 
during the fiscal year ended June 30, 1958, there were 624,- 
787 paid hunting license holders.’ 


Wisconsin CoNseRvVATION DEPARTMENT 
L. P. Voicr 
Conservation Director 
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EXHIBIT B-B 


UNITED STATES DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 
Washington 25, D. C. 


Certified Mail Return Receipt Requested 


November 19, 1959 
Dear Mr. Voigt: 


Transmitted herewith by Certified Mail, Return Receipt 
Requested, are true copies of the Certificates of Apportion- 
ment of funds to the States for Federal Aid in Wildlife 
Restoration and Fish Restoration projects under the terms 
of the Pittman-Robertson Act (50 Stat. 917) as amended, 
and the Dingell-Johnson Act (64 Stat. 480) for the fiscal 
year ending June 30, 1960. 


As you know, in the matter of counting licenses for ap- 
portionment purposes, the Solicitor of the Department of 
the Interior rendered an opinion dated June 4, 1959. A 


copy of this opinion was furnished you. For your con- 
venient reference another copy is enclosed. 


Briefly, the opinion means that we must count only paid 
hunting license holders and not the total number of all types 
of hunting licenses sold in your State. Your certification 
as to the number of paid hunting license holders does not 
conform to the Solicitor’s interpretation of Section 4 of 
the Pittman-Robertson Act. 


In order to make an apportionment of funds and to avoid 
hardship we have made a partial apportionment to your 
State. This apportionment is based upon area and certain 
categories of licenses sold in your State. These categories 
are circled in red on the enclosed photocopy of your license 
tabulation which you submitted as supporting data. The 
final apportionment cannot be made until you submit a 
certification in conformance with the guidelines laid down 
in my letter of March 26, 1959, as to the number of paid 
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hunting license holders in your State for the period July 
1, 1957 to June 30, 1958. Funds withheld will be placed in 
temporary reserve until the matter is resolved. 


We ask that you use the exact form prescribed in my let- 
ter to you of March 26, 1959, without any qualifying state- 
ments or additional data. For your convenience in fur- 
nishing this information the form is as follows: 


“I hereby certify to the best of my ability to do so 
that during the fiseal year ended there 


Any State desiring to participate in the benefits of the 
Acts for the current fiscal year ending June 30, 1960, must 
notify the Secretary of the Interior of such desire within 
60 days after receipt of the Certificates of Apportionment 
as required by the above designated Acts. The notices of 
desire to participate in both Acts may be incorporated in 
one letter. 


We sincerely hope that you will act in accordance with 
the above in the near future so that the final apportionment 
of all Pittman-Robertson funds may be made. 


Sincerely yours, 


Ross Lerrier 
Assistant Secretary 


EXHIBIT C-C 


ANALYSIS TO DETERMINE THE NUMBER OF ALLOWABLE PAID LICENSE 
HOLDERS, FUNDS TO BE HELD IN ESCROW AND APPORTIONED 
USED FOR F. Y. 1960 


Certified to Allowable Questionable Questionable 
Licenso License Allowable Licenso (Held in 
State Molders Holders Apportioned Holders Escrow) Total 


Colorado 307,871 181,726 ‘ 126,145 $ 61,970.59 $151,246.17 
Michigan 1,148,210 693,793 340,836.03 454,417 223,239.05 564,075.08 
Minnesota 509,369 318,663 156,547.90 190,706 93,687.13 250,235.03 
Y? Montana 211,736 208.564 102,460.14 3,172 1,558.29 104,018.43 
Wisconsin 624,787 386,703 189,973.55 238,084 116,962.27 306,935.82 
Missouri 401,657 349,130 171,515.26 52,527 25,804.66 197,319.92 


Totals 3,203,630 2,138,579 —_$1,050,608.46 7,065,051 $583,921.99 $1,573,830.45 
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EXHIBIT D-D 


DEPARTMENT OF THE INTERIOR 
INFORMATION SERVICE 


Fish and Wildlife Service 
For Release November 18, 1959 


Interior Allots Fish and Game Funds to States 


Federal Aid funds totaling $20,612,778, which includes 
the last of the five Pittman-Robertson “backlog’’ allot- 
ments of $2,693,494 each, have been apportioned to the 
States for their fish and game restoration programs for the 
year ending June 30, 1960, Secretary of the Interior Fred 
A. Seaton announced today. 


Fish restoration funds for fiscal year 1960 amount to 
$5,300,000; game restoration, $15,312,778. 


These funds are derived from Federal excise taxes col- 
lected from the manufacturers—an 11 percent tax on sport- 
ing guns and ammunition for the restoration of game (Pitt- 
man-Robertson Act, approved September 2, 1937) and a 10 
percent tax on fishing rods, reels, creels and artificial lures, 
baits and flies (Dingell-Johnson Act, approved August 9, 
1950). Both taxes apply on the manufacturer’s price. 


Secretary Seaton, acting under the Department Solici- 
tor’s interpretation of the Pittman-Robertson Act’s provi- 
sions prescribing the methods for apportioning Federal 
funds for wildlife restoration, temporarily withheld $523,- 
221.99 of the apportionment to six States pending receipt of 
acceptable certification as to the number of paid hunting 
license holders. 


The States, and amounts involved, include Colorado, 
$61,970.59; Michigan, $223,239.05; Minnesota, $93,687.13; 
Montana, $1,558.29; Wisconsin, $116,962.27 and Missouri, 
$25,804.66. 


160 


Adoption by several States of licensing structures re- 
quiring separate licenses for various species of game 
created a controversy among State conservation commis- 
sions as to whether a hunter holding two or more separate 
licenses should be counted as a single license holder, or as 
a separate license holder for each license issued to him. 
The Department received several requests for a formal 
Solicitor’s opinion. 


At its annual meeting in Philadelphia, in September 1958, 
the International Association of Game, Fish and Conserva- 
tion Commissioners adopted a resolution requesting the 
Solicitor to withhold a decision until the Association’s legal 
committee could present its views. This was done and a 
formal opinion was requested, on November 20, 1958, at a 
mecting with the Department Solicitor, George W. Abbott, 
and representatives of the Fish and Wildlife Service. 


The Solicitor’s opinion, dated June 4, 1959, held that the 
phrase “number of paid hunting license holders,’’ as used 
in the apportionment formula, referred to individuals to 
whom the State has issued one or more licenses, and not to 
the number of licenses sold in the State during a given fiscal 
year. 


The apportionment announced today is the first to be 
made since issuance of the interpretive opinion. 


At the 1959 meeting of the International Association, at 
Clearwater, Florida, in September, the Association adopt- 
ed a resolution endorsing the Department’s interpretation 
of the apportionment formula. 


The program is administered by the Bureau of Sport 
Fisheries and Wildlife, Fish and Wildlife Service. 


Funds are apportioned in accordance with a formula pre- 
scribed by Federal law based upon the area of each State 
and the number of license holders in the State during the 
base fiscal rear. In the distribution of wildlife restoration 
funds, one-half of the funds available for distribution are 
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divided among the States according to the ratio which the 
area of each State bears to the total area of all the States 
and one-half in the ratio which the number of paid hunting 
license holders in each State bears to the total number of 
paid hunting license holders in al] States during the pre- 
scribed period. 


Funds in aid of fish restoration are appropriated simi- 
larly with 40 percent of the available funds divided on the 
basis of area and 60 percent on the basis of sport fishing 
license holders. The maximum apportionment to any State 
for either program is limited by law to five percent of the 
total, while the minimum apportionment for game restora- 
tion is one-half percent and for fish restoration one percent. 


One of the results of statehood for Alaska is to make 
available to her for the first time the maximum amounts for 
both game restoration and fish restoration money. Texas 
shared the top spot in game restoration funds. Each State 
has an apportionment of $790,000.00, which is $30,000.00 


below the maximums of last year. Texas, California, and 
Minnesota joined Alaska in getting the maximum for resto- 
ration of fish, each State having an apportionment of $263,- 
500.00. The 1959 maximum for fish restoration was $216,- 
000.00. Previously, Alaska had been receiving a statutory 
$90,000.00 for game programs and $75,000.00 for fish work. 


The minimum amount for game restoration for fiseal 1960 
is $79,000.00, received by New Hampshire, Rhode Island, 
Connecticut, Delaware, Hawaii and Vermont. (Although 
Hawaii only recently became a State, it has been receiving 
funds on the regular State formula because of congressional 
action July 2, 1956.) In 1959, the minimum was $82,000.00. 
For fish restoration the minimum for 1960 is $52,700.00, 
compared with $46,000.00 in 1959. States receiving the 
minimum for fish restoration are Connecticut, Delaware, 
Maryland, New Hampshire, Massachusetts, New Jersey, 
Vermont, West Virginia, Hawaii, Maine and North Dakota. 
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Guam, which became eligible for Federal Aid in 1958, 
Puerto Rico and the Virgin Islands each receive $12,000.00 
a year for game restoration programs and $10,000.00 each 
for fish restoration. 


Federal Aid money is matched by State money on the 
basis of $3.00 Federal Aid to $1.00 State funds, although in 
actual practice the States carry out all projects with their 
own funds, and are reimbursed for up to 75 percent of 
project costs. 


To obtain the benefits of the Federal grants, the States 
submit project proposals to the Bureau of Sport Fisheries 
and Wildlife. When Federal Aid projects are approved by 
the Bureau, the State fish and game departments proceed 
to carry out the plans, spending their own funds. The 
States then submit reimbursement claims for 75 percent of 
the costs of the project, either periodically or at the com- 
pletion of the work. All equipment, lands, and structures 
become the property of the States. All project workers 
are hired by the States and are State employees. 


Apportionments to the 50 States for fiscal year 1960 for 
both fish and wildlife projects are attached. 


APPORTIONMENT FOR FEDERAL AID IN FISH AND 
WILDLIFE RESTORATION FISCAL YEAR 1960 


Fish Wildlife 


Alabama $100,569.39 $278,169.87 
Alaska 263,500.00 790,000.00 
Arizona 94,220.77 334,814.01 
Arkansas 95,962.61 244,807.77 
California 263,500.00 715,651.11 
*Colorado 117,618.54 351,939.01 
Connecticut 52,700.00 79,000.00 
Delaware 52,700.00 79,000.00 
Florida 106,843.39 222,612.58 
Georgia 100,499.30 256,548.51 
Hawaii 52,700.00 79,000.00 


Idaho 

Illinois 
Indiana 

Towa 

Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 
Massachusetts 
“Michigan 
*Minnesota 
Mississippi 
*Missouri 
“Montana 
Nebraska 
Nevada 

New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 
Texas 

Utah 
Vermont 
Virginia 
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Fish 
83,269.54 
154,089.16 
139,962.69 
89,789.30 
83,751.76 
82,924.33 
57,324.44 
52,700.00 
52,700.00 
52,700.00 
214,605.89 
263,500.00 
58,432.52 
136,064.65 
123,173.59 
74,045.23 
72,928.50 
52,700.00 
52,700.00 
88,700.54 
148,425.26 
87,252.12 
52,700.00 
154,402.37 
110,363.30 
111,651.99 
119,178.89 
52,700.00 
54,638.58 
63,679.06 
127,556.15 
263,500.00 
70,748.64 
52,700.00 
81,724.27 


Wildlife 
296,603.43 
394,056.93 
417,762.83 
310,712.66 
300,296.72 
249,518.82 
261,916.05 
170,568.56 
105,732.40 

82,929.89 
487,518.57 
368,367.80 
221,896.64 
347,067.67 
473,192.84 
274,876.58 
296,096.40 

79,000.00 

99,289.38 
350,799.04 
608,667.74 
312,438.10 
231,876.75 
444,084.00 
266,308.45 
380,558.49 
590,597.68 

79,000.00 
159,295.84 
270,605.28 
308,364.23 
790,000.00 
288,185.17 

79,000.00 
300,999.00 
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Fish Wildlife 

Washington 98,507.82 308,869.39 

West Virginia 52,700.00 194,397.31 


*Wisconsin 197,180.32 331,460.62 
Wyoming 83,515.09 312,323.89 


* Portion of funds in the aggregate sum of $523,221.99 
temporarily withheld pending receipt of acceptable cer- 
tification of paid hunting license holders. 


EXHIBIT E-E 


UNITED STATES DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 
Washington 25, D. C. 


February 29, 1960 
Dear Mr. Bonner: 


Your Committee has requested reports on H. R. 7824, 


H. R. 7741, and H. R. 7788, similar bills that would amend 
the Act of September 2, 1937, as amended (16 U.S.C. 
669c) providing aid for the States in wildlife restoration 
projects with respect to the apportionment of such aid. 
The views contained in this report are applicable also to 
H. R. 7825, H. R. 7826, H. R. 7827, H. R. 7828, H. R. 7834, 
and H. R. 7912. 


We do not recommend that these bills be enacted at this 
time. However, we welcome an opportunity to set forth 
for your Committee our position on the subject matter of 
such bills. 


The effect of these bills would be to change the formula 
prescribed by the Congress in the 1937 Act with respect to 
the distribution among the States of ‘‘the Federal aid to 
wildlife-restoration fund.’’? After authorizing the use of 8 
per centum of the fund for the expense of administering it, 
the Act provides (16 U.S. C. sec. 669c) that the Secretary 
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shall apportion the remainder of the revenues in the fund 
for each fiscal year among the several States as follows: 


One-half in the ratio which the area of each State bears 
to the total area of all of the States; and one-half in the 
ratio which the number of paid hunting license holders of 
each State in the preceding fiscal year, as certified to the 
Secretary by the State fish and game department, bears to 
the total number of paid hunting license holders of all the 
States. The Act provides also that such apportionments 
shall be adjusted equitably so that no State shall receive 
less than one-half of one per centum nor more than 5 per 
centum of the total amount apportioned to all the States. 


H. R. 7741 would change the method of apportioning the 
Federal Aid to Wildlife Restoration fund by substituting 
the number of paid hunting licenses for the number of paid 
hunting license holders (underscoring supplied) and by 
providing further that in determining the number of hunt- 
ing licenses issued more than one license issued to the same 
individual for hunting small game (including birds) shall 
be counted as only one license and more than one license 
issued to the same individual for hunting large game shall 
be counted as only one license. 


H. R. 7824 and H. R. 7788 would make the same changes 
in the Act as H. R. 7741; however, in addition they would 
increase the minimum apportionment to one per centum. 
H. R. 7788 further proposes to include the water area of 
the Great Lakes as part of the bordering States’ area 
when computing apportionment of these funds. 


In our opinion, these proposals are undesirable and im- 
practicable for several reasons. The States would have 
to examine all hunting licenses or conduct surveys to ascer- 
tain the number of individuals buying more than one small 
game and more than one big game license. This would be 
a very difficult task for many States and would not result 
in general improvement of the current method. 
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These proposed amendments provide for counting both 
small game and big game licenses that could be purchased 
by each hunter. Some States issue only a single license for 
the hunting of both small and big game; others issue sepa- 
rate licenses for small game and for each of several species 
of big game. We believe that such States would object 
strenuously to these proposals. 


These proposed amendments classify all birds as small 
game. Turkeys are considered as big game in many States; 
therefore, the proposed amendments would not be accept- 
able to such States. 


Some of the States issue combination licenses to husband 
and wife. These proposed amendments do not make pro- 
vision for this situation. 


During the current year, only six States, including Ha- 
waii, have received the minimum apportionment. There- 
fore, the proposed increase from one-half of 1 percent to 1 
percent would benefit only a very minor number of States. 


This would be at the expense of the remainder because the 
amount of the increase in the minimum apportionment 
would be deducted from funds apportioned to the States 
receiving more than the minimum. Also, the inclusion of 
the Great Lakes as part of the area of bordering States 
would be inequitable, considering the fact that numerous 
States that border on the Atlantic, Pacific, and Gulf coasts 
would not receive special consideration through this amend- 
ment. Moreover, the restoration and management of wild- 
life is essentially conducted without relying on large ex- 
panses of water. 


We are advised that the International Association of 
Game, Fish and Conservation Commissioners, on Septem- 
ber 15, 1959, at their 49th Annual Convention held in Clear- 
water, Florida, among others, adopted Resolution 23 which 
is quoted as follows: 


“APPORTIONMENT OF FEDERAL AID FUNDS 
Resolved, that the International Association of 
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Game, Fish and Conservation Commissioners now en- 
dorses the present apportionment policy of the U. 8S. 
Fish and Wildlife Service for the disbursement of fed- 
eral aid funds, and that it urges states which are not 
satisfied with their own license structure to seek a cor- 
rection of that license structure in their respective state 
legislatures.’’ 


We believe that an explanation of the administrative 
problem to which these bills relate and our actions concern- 
ing it may be of interest to your Committee. When the Fed- 
eral Aid in Wildlife Restoration Act, popularly known as 
the Pittman-Robertson Act, was passed in September, 1937, 
the hunting license structures of the States required, in 
most instances, only one hunting license for all types of 
game, and the number of paid hunting license holders 
therefore corresponded with the number of hunting licenses 
sold. As a result, Federal officials charged with adminis- 
tration of the Act accepted tabulations of hunting license 


sales submitted by the State fish and game departments and 
computed the apportionments of the Federal funds on the 
basis of these tabulations. Wherever it was possible to do 
so, duplication of license holders was eliminated, as in the 
case where additional permits, tags, or licenses were re- 
quired for certain types of game in addition to the general 
hunting license. 


Particularly since World War II, a number of States have 
expanded their license structures to require a separate, in- 
dependent license for each of several types of game. How- 
ever, these States have continued to submit tabulations of 
hunting license sales in the same manner as before. This 
has led to complaints by those States that require only 
one general hunting license or a prerequisite license plus 
certain special permits, tags, or licenses, that the States 
with multiple independent licenses were receiving an ex- 
cessive apportionment of Federal funds since all types of 
licenses could be counted for apportionment purposes in 
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these States without regard to duplication as to hunting 
license holders. For example, if one person held four 
separate licenses for four types of game, he was subject to 
inclusion, for apportionment purposes, as four hunting 
license holders. Development of this situation and avoid- 
ance of such duplication has posed a difficult administra- 
tive problem in apportioning the funds in question and was 
the subject of considerable discussion at the 1957 and 1958 
meetings of the International Association of Game, Fish 
and Conservation Commissioners. At that time the States 
sharply divided as to the formula that should be employed 
in ascertaining the number of paid hunting license holders. 


* * ° * * ad * * ° * 


representatives should go behind the official certification in 
an attempt to ascertain its truth or falsity. We further 
advised them that if the State chose to employ a method of 
sampling to determine the amount of duplication, this was 
acceptable and that the Federal officials might cooperate 
with the State officials in devising a statistically sound 
method of sampling. 


We realize that this is not actually a solution to the 
problem and that amendatory legislation may be neces- 
sary in order to insure a fair apportionment of revenues 
among the States. However, under the present act we be- 
lieve that this advice is the best we could give the Federal 
Aid representatives. 


If your opinion is at variance with ours, we would appre- 
ciate your advice in the matter. 


Micuaet A. BuppakE 
Assistant Solicitor 
Fish and Wildlife 
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UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 


(Filed December 30, 1960) 


Tue State or Wisconsin, THE STATE OF Coxorano, AND THE 
Stave or Minnesota, Plaintiffs, 


Vv. 


Freperick A. Seaton, Secretary of the Interior, and Ross 
L. Lerrizr, Assistant Secretary of the Interior, De- 
fendants. 


Civil Action No. 349-60 


Affidavit of George E. Sprecher 
State of Wisconsin, County of Dane, ss: 


George E. Sprecher being first duly sworn on oath 
deposes and says as follows: 


1. I reside in the city of Madison, Dane County, Wiscon- 
sin, at 5001 Milwaukee Street, and I am presently 59 years 
of age. For more than 25 years last past, I have been em- 
ployed by the Conservation Department of the State of 
Wisconsin. I have been Assistant Director of the Depart- 
ment since 1948. My responsibilities have included, under 
the direction of the Conservation Director, supervision of 
six divisions of the Conservation Department: Game Man- 
agement Division, Fish Management Division; Law En- 
forcement Division; Engineering Division; Finance Divi- 
sion; and Information and Education Division. I am a 
graduate of the University of Wisconsin, with a degree of 
Bachelor of Arts in the School of Commerce. 


2. I have been familiar with the federal aid programs 
as administered in the State of Wisconsin since their in- 
ception. That is, I have been familiar with the administra- 
tion of the Pittman-Robertson program since 1938 and with 
the Dingell-Johnson program since 1951. 
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3. Throughout my service with the State, I have been 
continually familiar with the hunting license structure 
established by the Statutes of the State of Wisconsin and 
have been familiar with the manner in which the number 
of hunting licenses sold in the State of Wisconsin were re- 
ported to the Bureau of Sport Fisheries and Wildlife and 
its predecessors, the United States Fish and Wildlife Serv- 
ice and the Bureau of Biological Survey of the Department 
of Agriculture. 


4. Up until the legislative session of 1951, the laws of 
Wisconsin provided for one general hunting license which 
had to be purchased by all hunters and provided, in addi- 
tion, that persons who desired to hunt deer had to pay an 
additional fee and receive in return therefor a deer tag 
which authorized them to hunt deer during the appropriate 
open season. 


5. Throughout my years of service, my official duties have 
continuously brought me in contact with the fact that there 


existed and continues to exist in the State of Wisconsin a 
very substantial population of white-tailed deer which is 
best illustrated by the registered harvest of over 68,000 
deer during the 1957 season, over 95,000 deer during the 
1958 season and over 105,000 deer during the 1959 season. 


6. Wisconsin has always sold annually up to the year 
1951 substantial numbers of deer tags and after 1951 sub- 
stantial numbers of special licenses to hunt deer which in 
the fiscal year 1957-58 totaled some 288,903; in the fiscal 
year 1958-59 some 335,866; and in the fiscal year 1959- 
60 some 349,443. 


7. Because of this substantial deer population and the 
tremendous interest in hunting deer shown by the residents 
of the State of Wisconsin and visitors from neighboring 
states, the Wisconsin Conservation Department has for 
many years supported an expansive deer management pro- 
gram on which the State expended in the fiseal year 1957- 
58, which is the subject of present action, some $179,000 
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and which is some $63,000 more than the apportionment of 
Pittman-Robertson funds for that year which Wisconsin 
would be entitled to if it were given credit for the separate 
deer licenses sold. 


8. During the years prior to 1951, Wisconsin received 
credit for the number of ‘‘paid license holders”? solely on 
the basis of the number of general hunting licenses sold 
witiout regard for any separate tags sold thereafter as a 
prerequisite for special hunting such as deer hunting. From 
the year 1947 on, after the continuing expenses of the deer 
management program created budgetary pressures which 
nec2ssitated increased revenues, various staff members of 
the Department, ineluding myself, explored means to in- 
creiise such revenues including an examination of the en- 
titlhoment of Pittman-Robertson funds which a state could 
recvive if it had a license structure which provided separate 
licenses for big and small game hunting. After preliminary 
conferences between other members of the Department and 
various representatives of the United States Fish and 
Wildlife Service, I was sent to Washington on November 
29 and 30, 1948, for the specific purpose of discussing the 
Pittman-Robertson program with appropriate representa- 
tives of the Washington office of the United States Fish 
and Wildlife Service. At this time, on November 30, I had 
a conference with Milton C. James who was then an assist- 
ant director of the United States Fish and Wildlife Service 
under Albert M. Day, Director. I was informed at that 
time by Milton C. James, personally, that in states which 
sold separate and distinct licenses for specific types of 
hunting, the total of all such licenses sold was used by the 
Service in computing the number of “‘paid hunting license 
holders”? in the states as a basis for apportioning Pittman- 
Robertson funds to such states. 


9. After reporting the results of this conference to my 
Director, I was directed to and did instigate proposed 
legislation to create a separate deer and small game hunt- 
ing license structure for Wisconsin. Such legislation was 
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introduced in the Wisconsin Legislature in 1949 when it 
failed of passage and again in 1951 when it was adopted 
by the Legislature, signed by the Governor, and published 
into the Statutes. This structure is established in Section 
29.105 of the Wisconsin Statutes. 


10. Continuously since the passage of Chapter 409, Laws 
of 1951, which created Sections 29.105 and 29.235, Wiscon- 
sin has reported the number of small game licenses sold 
and the number of separate big game licenses sold to the 
Fish and Wildlife Service; and the total of such licenses 
sold has been continually used and accepted by the Service 
as the basis of apportionment to the State of Wisconsin in 
each and every year down to and including the apportion- 
ment made during the calendar year 1958 which was based 
on the license fiscal year 1956-57 and apportioned funds to 
the State for the apportionment fiscal year of 1958-59. 


11. I am informed that during the year 1959 as a result 
of the complaints of several states, the Bureau of Sport 
Fisheries and Wildlife was prevailed upon to re-examine 
the method which it used in determining the number of 
‘paid license holders.’? I am further informed that early 
in 1959 a memorandum was sent over the signature of Ross 
L. Leffler to the Solicitor of the Department of the In- 
terior, requesting a legal interpretation of the phrase ‘‘paid 
hunting license holders.’’ I am also informed that despite 
the fact that a conference had been held on November 20, 
1958, in the office of Ross L. Leffler, who was not present, 
conducted by the Solicitor George W. Abbott, at which the 
various states specifically pointed out to the Solicitor that 
since the inception of the program the total of separate 
licenses sold had been used by the Service to determine the 
number of “paid hunting license holders,’’ the memoran- 
dum to the Solicitor ignored this fact, and asserted that the 
Service had always counted only individuals and had never 
given credit for persons who became hunters in two or 
more classes. I am further informed that on the basis of 
this memorandum beginning in March 1959, the Service 
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asserted and attempted to persuade the states to agree that 
only individuals could be counted in determining the num- 
ber of ‘‘paid hunting license holders’? regardless of the 
number of separate licenses which they had purchased and 
regardless of the fact that participation in hunting different 
classes of game required different kinds of equipment with 
Separate expenditures therefor and required expansive 
management programs in states which did have separate 
and distinct game populations. 


12. Recognizing that states which had separate license 
structures might find it difficult or impossible to determine 
whether or not there was duplication in the sale of such 
licenses and the extent of such duplication, certain officials 
of the Service attempted to persuade the states to sign an 
ambiguous certificate in the following language: 


“T hereby certify to the best of my ability to do so 
that during the fiscal year ended 


The Director of the Wisconsin Conservation Department, 
together with the directors of similar departments in Colo- 
rado, Minnesota, and Michigan immediately protested both 
the form of this certificate as ambiguous and dishonest and 
also the legal theory on which it was based. 


13. During the summer of 1959 and on about July 9-11 
of that year at a conference of the Association of Midwest 
Fish and Game Commissioners held at Purdue University 
at Lafayette, Indiana, this affiant specifically discussed this 
subject with Mr. Daniel H. Janzen and pointed out that no 
conscientious official could honestly sign without qualifica- 
tion the requested form of certificate. Mr. Janzen at that 
time specifically stated to this affiant that if the Director 
didn’t feel that he could sign the certificate, the Service 
would accept a signature from any employee of the Depart- 
ment—even a local game warden. He made the further 
statement that the Service would not look behind the certi- 
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fications if the single-sentence requested certifications were 
submitted which, in the opinion of this affiant, was an open 
invitation in the states simply to total all licenses sold and 
report the total as a basis for receiving the Pittman-Rob- 
ertson apportionment. The Director of the Wisconsin Con- 
servation Department, L. P. Voigt, had no intention of 
signing the certificate under such circumstances; and in his 
position, he was reinforced by the counsel of this affiant, 
the Attorney General of Wisconsin, and the similar attitude 
of Dr. George A. Selke, of Minnesota, Thomas L. Kimball 
of Colorado, and Gerald E. Eddy of Michigan. 


14. Thereafter and on about August 12, 1959, Robert W. 
Burwell, Regional Director of the Bureau of Sport Fisher- 
ies and Wildlife at Minneapolis for the region which in- 
cludes Michigan, Minnesota and Wisconsin called a meet- 
ing at Lansing, Michigan, to discuss the problem created by 
the demands of the Service for the special certification and 
the flat refusal of the directors in those states to consider 
signing any such certificate. There were present at this 
conference Mr. Burwell; his associate, Mr. James Coutts; 
L. P. Voigt, Director of the Wisconsin Conservation De- 
partment, accompanied by the affiant; Director Gerald E. 
Eddy of Michigan, accompanied by associates H. D. Ruhl, 
L. N. (Casey) Jones, and Gaylord A. Walker; and Dr. 
George Selke, Commissioner of Conservation for Minne- 
sota. At this time, Mr. Burwell urged the states repre- 
sented to attempt to make a survey on a sample basis to 
determine the extent of possible duplication between big 
game and small game licenses. It was pointed out at that 
time that any useful and reliable survey would cost at least 
$30-40,000 and that in principle even a survey of less than 
100% coverage was dishonest. It was pointed out to Mr. 
Burwell at that time that many states which had submitted 
the single-sentence certification requested and as set forth 
above had made no effort whatsoever to eliminate any 
duplication betwene different classes of separate licenses. 
The suggestion was definitely made by one of the repre- 
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sentatives of the Fish and Wildlife Service that the Wash- 
ington office would accept anything, so ‘‘why don’t you fel- 
lows go along and certify?”? When the states continued to 
refuse, a phone call was placed by Dr. Selke to the Wash- 
ington office and a discussion oceurred of the nature of 
the certifications by other states. Certain state reports 
were read over the telephone, and it was apparent that 
many states had not reduced the total of licenses reported. 
At this time, Mr. Burwell stated that he had not been aware 
of such figures and had made no comparison. It was the 
concensus of the persons present at this meeting that the 
modified certificate by the states represented thereafter sub- 
mitted to the Service which contained the single-sentence 
under dispute and which also contained on its face an expla- 
nation that the number of paid license holders had been de- 
termined by totaling the number of big game and small 
game licenses sold should be submitted to the Service in 
the hope that it would be acceptable since it conformed to 
the practice of a majority of the states submitting certifica- 
tions. Wisconsin submitted such a certification which so 
read on September 4, 1959, Representatives at the meet- 
ing had been left with the distinct impression that if this 
certification were not rejected by September 15, 1959, it 
would be acceptable to the Service. 


15. Wisconsin received no further word about the suf- 
ficiency of its certification until the formal apportionment of 
Pittman-Robertson funds was made over the signature of 
Secretary Fred A. Seaton on November 19, 1959; there- 
after the State of Wisconsin, joining with the states of 
Colorado and Minnesota, brought this lawsuit in which 
this affidavit is submitted. 


Grorce E. Sprecuer 


Subscribed and sworn to before me this 28th day of 
December, A.D., 1960. W. Scott Van Alstyle, Jr., Notary 
Public, Dane County, Wisconsin. My Commission is per- 
manent. 
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(Filed Dec. 30, 1960) 
Affidavit of Francis W. Cramer 


State of Wisconsin, 
County of Dane, ss: 


Francis W. Cramer, being first duly sworn, on oath de- 
poses and says as follows: 


1. I reside in the city of Madison, Dane county, Wis- 
consin, at 5153 Whitcomb Drive, and I am presently 43 
years of age. For more than 10 years last past I have 
been employed by the Conservation Department of the 
State of Wisconsin. My present assignment is Administra- 
tive Assistant in charge of the Federal Aid Programs, also 
known as the Pittman-Robertson and Dingell-Johnson 
programs, for the state. I am a graduate of the University 
of Wisconsin with the degree of Bachelor of Business 
Administration and a major in Accounting. 


2. I have been familiar with the Federal Aid Programs 


as administered in the state of Wisconsin since the incep- 
tion of my employment. 


3. I am familiar with the method used by the Wisconsin 
Conservation Department in submitting license data to 
the Bureau of Sports Fisheries and Wildlife of the De- 
partment of the Interior as a basis for the apportionment 
of Pittman-Robertson funds to the state, and generally 
familiar with the systems used by the other states in mak- 
ing their submissions, and, the system used by the Bureau 
of Sports Fisheries and Wildlife in making this apportion- 
ment. I know and understand that after the administrative 
expenses of the Bureau and special allotments have been 
deducted from the funds appropriated by the Congress 
under the Pittman-Robertson Act for Aid in Wildlife 
Restoration, one-half of the said moneys are apportioned 
to the several states in proportion to their area, and one- 
half has been customarily apportioned to the states in 
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proportion to the number of ‘‘paid license holders’? in 
said states. 


In the allotment of the one-half of the funds based upon 
the number of ‘‘paid license holders,’’ it has been cus- 
tomary (except for the first year following the adoption 
of the Pittman-Robertson law on September 2, 1937) to 
allot funds to be expended in a fiscal year two years later 
than the fiscal year in which the licenses which are the 
basis of the allotment were sold. 


For example, in the case now before the Court it was 
necessary for the Bureau to determine first the number 
of ‘‘paid license holders’’ in each state for the fiscal year 
1957-1958; it did so upon the report of the several states 
of the number of ‘‘paid license holders’? based upon the 
number of licenses sold in the fiscal year 1957-1958; this 
report was made some time during the calendar year 1959. 
During the calendar year of 1959 an apportionment of 
funds was made to the states to be expended during the 
fiscal year 1959-1960. 


4. During the year 1959, and upon approximately Sep- 
tember 4 of that year, Wisconsin Conservation Department 
submitted a report to the Bureau of Sports Fisheries and 
Wildlife of the number of small game and big game li- 
censes sold in the state in exactly the same manner as it 
had been accustomed to since 1952. In accordance with 
the interpretation of the Pittman-Robertson Act given 
to the Director of the Wisconsin Conservation Department 
by the Attorney General of Wisconsin, the Director of the 
Wisconsin Conservation Department submitted with the 
report of licenses sold a letter which concluded with the 
following paragraph: 


“‘T hereby certify according to the best of my ability 
to do so that there were paid license holders 
in the state of Wisconsin for the fiseal year 1957- 
1958.”’ 
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This was the same sentence contained in the certification 
of some 45 other states, all of which were accepted by the 
Bureau of Sports Fisheries and Wildlife, and were made 
the basis of the apportionment to such states. 


In addition to the foregoing sentence, the Director of 
the Wisconsin Conservation Department included on the 
face of the letter an explanation that the number of paid 
license holders had been determined, as it had been in the 
past, and had been by a majority of states reporting in 
the calendar year 1959 for the license fiscal year 1957- 
1958, simply by totaling the number of all separate and 
distinct licenses sold within the state of Wisconsin. On 
information and belief that the certification submitted 
by the Director of the Wisconsin Conservation Department 
was rejected solely because it included an explanatory sen- 
tence by which the certificate showed on its face that Wis- 
consin had followed the practice of a majority of the 
states in the manner of determining the number of paid 
license holders. 


The rejection was based upon the claim of certain offi- 
cials in the Bureau of Sports Fisheries and Wildlife ad- 
vanced first in 1958 and pressed seriously for the first 
time in 1959, that in determining the number of ‘‘paid 
license holders” in a state only individual persons could 
be counted. Reversing its previous practice, the Bureau 
claimed that a person who had purchased separate and 
distinct licenses which were in nowise dependent one upon 
the other, who had participated in two or more separate 
and distinct hunting programs or seasons which necessi- 
tated separate and distinct equipment including the fire- 
arms, shells and cartridges, taxes on which are the funds 
distributed under the Pittman-Robertson Act, could no 
longer be counted as a ‘‘paid license holder’’ for each li- 
cense purchased, but could only be counted once. 


The Bureau asserted that in states which issued sepa- 
rate licenses for separate classes of game such as small 
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game and big game, there was a possibility of duplication 
if one person became a ‘‘pai dlicense holder” under each 
separate license class, and demanded that such claimed 
duplication should be eliminated. It was apparently upon 
this basis that some unknown person in the Department 
of Interior ruled that all big game (deer) licenses sold in 
Wisconsin were conclusively presumed to be held by per- 
sons who held small game licenses, and hence Wisconsin 
was denied credit for any of its big game licenses sold. 


I am further informed that certifications practically iden- 
tical in form to that submitted by Wisconsin were also sub- 
mitted by the states of Colorado, Michigan and Minne- 
sota, and that these certifications were rejected for the 
same reason that the Wisconsin certification was rejected. 
I am further informed that these four states have there- 
after commenced the lawsuit in which this affidavit is to 
be submitted to determine the rights of the Secretary of 
the Interior or anyone acting in his name or in his behalf 
to reject the Wisconsin certification, together with the 


certifications of the other states which have joined in, or 
filed, similar action. 


5. For the purpose of determining the facts bearing 
upon the issues in this cause, I have examined, with the 
consent of the opposing counsel and the permission and 
’ assistance of the employes of the Bureau of Sports Fish- 
eries and Wildlife, the records in the Department of In- 
terior of the number and types of licenses sold in each 
state for the fiscal year 1957-1958 and the certifications 
submitted during the course of the year 1959 by the states 
then members of the United States, and have tabulated 
the results and findings on Schedules A, B and C, annexed 
to this affidavit, and hereby incorporated by reference, the 
same as though they were recited in the body hereof. 


Schedule A is a tabulation of the different classes of 
resident hunting licenses sold in each state during the 
License Fiscal Year 1957-1958, which are the basis of ap- 


portioning Pittman-Robertson funds for the Apportionment 
Fiscal Year of 1959-1960. 


Schedule B is a similar tabulation for the same License 
Fiscal Year of the various classes of nonresident hunting 
licenses sold in the respective states. 


Schedule C contains first a summary of Schedule A show- 
ing the total of resident licenses reported, the total num- 
ber of such resident licenses, where there is no possibility 
of duplication, that is, two separate and distinct licenses 
being held by one person, and a third column showing a 
number of licenses which may possibly be held by a single 
person jointly with another license. Schedule C contains 
a similar summary for the nonresident licenses. 


Schedule C also contains a total of both resident and 
nonresident licenses and again contains separate columns 
to show those licenses which do not appear susceptible of 
duplication and those which may possibly be held jointly 
with another license. 


Schedule C further contains a list of the certifications 
made by the respective states to the Bureau of Sports 
Fisheries and Wildlife as a basis for the apportionment 
of the one-half of the Pittman-Robertson fund, which are 
apportioned according to the number of ‘Spaid license 
holders’”’ in the state. 


This certification of the states is further broken down 
to show the number of licenses sold in the states which do 
not appear susceptible of duplication, and another column 
to show the number of separate licenses sold in those states 
which could be possibly held by one person jointly with 
another license under the same conditions as such licenses 
might be held in Wisconsin, Colorado, Michigan and Min- 
nesota. 


6. From such examination I find that there is a possibility 
of duplication in some 32 states, including the four states 
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which have brought action—that is, Wisconsin, Colorado, 
Michigan and Minnesota—and all of which states other than 
those named, as I have previously indicated, have had 
their certifications allowed. 


7. I am further informed that during the year 1959 there 
was a determined campaign by certain unknown and un- 
named personnel in the Bureau of Sports Fisheries and 
Wildlife to persuade the states that they were not en- 
titled to report all separate licenses sold, but should 
attempt by guess, by survey, or some other unknown 
method to eliminate duplication. Upon examination of the 
basic data in the files of the Bureau of Sports Fisheries 
and Wildlife in the Department of the Interior, as set 
forth in Schedules A, B and C, I find that some 24 states, 
in which there were possible duplications of more than 
750 persons, that in only 6 cases was there any attempt to 
reduce the number of possible duplicate licenses before 
making the state’s certification to the Bureau, and that in 
all other 18 states the total number of paid license holders 


certified to this Bureau were either equal to or much greater 
than the total of all separate licenses sold in the states. 


For example, in the state of New York, where there 
was a possibility of duplication of some 290,157 paid li- 
cense holders, not only was the total number of separate 
licenses reported as the basis for the certification, but an 
unexplained number of 10,000 paid license holders was 
added thereto. 


This affidavit is made for the purpose of showing, as 
the fact is, that the official records of the Department of 
the Interior in the possession of the Department, the de- 
fendants herein, and the Bureau of Sports Fisheries and 
Wildlife, at the time the certifications were made, show 
that at least 18 other states computed the number of paid 
license holders in the same manner that this number was 
computed by the state of Wisconsin and its three sister 
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states who have joined in the action herein. That in the 
case of all said 18 states the certifications were accepted 
because they complied with the arbitrary directions of the 
defendants herein, to submit the single sentence certificate 
in an ambiguous form which in fact concealed the method 
by which the number of ‘‘paid license holders’’ had been 
determined. 


8. That by this means, if the defendants herein are cor- 
rect in their demand that duplications of separate licenses 
held by the same individual be eliminated, they have al- 
lowed more than 475,000 possible duplications from other 
states who stand on an equal footing with the four states 
whose certifications were denied, to be counted, and to 
that extent have discriminated against Wisconsin and the 
other states whose certifications were rejected, and dimin- 
ished the amount of funds which lawfully should be ap- 
portioned to them in any event. 


9. That the manner in which the apportionments were 


handled during the year 1959 based on the license fiscal 
year 1957-1958 are consistent with the statements made 
principally by R. M. Rutherford and others, that at no 
time during the administration of the Pittman-Robertson 
Act from 1942 on did the Department refuse to count 
separate and distinct licenses in determining the num- 
ber of paid license holders in the respective states. 


Dated this 22nd day of December, A. D. 1960. 


/s/ Francis W. CRAMER 
Francis W. Cramer 


Subscribed and sworn to before me this 22nd day of 
December, A. D. 1960. 
/s/ Rox G. TuLaxe 


Notary Public, Dane County, Wisconsin. 
My Commission expires January 9, 1961. 
(SEAL) 
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Affidavit of Gordon B. Wollan 
(Filed March 17, 1961) 


State of Minnesota 
County of Ramsey, ss: 


Gordon B. Wollan, being first duly sworn on oath deposes 
and says as follows: 


1. I reside in the City of Saint Paul, Ramsey County, 
Minnesota, at 1442 West Larpenteur Avenue. I am 55 
years of age. For the past 34 years I have been employed 
by the Division of Game and Fish of the Department of 
Conservation, State of Minnesota and its predecessor, the 
Department of Game and Fish. Iam presently the Assist- 
ant Director of the Division of Game and Fish and have 
held that position since 1956. Prior to 1956, I have held 
the positions of acting director, executive supervisor of 
administration, chief clerk, accountant, cashier, bookkeeper, 
license clerk and clerk in the Division, formerly the De- 


partment, of Game and Fish. I am a graduate of the 
St. Paul College of Law with a degree of Bachelor of 
Laws. 


2. I am familiar with the administration of federal aid 
programs under the Pittman-Robertson Act since the 
adoption of the act in 1938, 


3. Throughout my service with the Division, formerly the 
Department, of Game and Fish of the State of Minnesota, 
I have been continually familiar with the hunting license 
structure established by the statutes of the State of Min- 
nesota and the manner in which the number of hunting 
licenses sold in the State of Minnesota were reported to 
the Bureau of Sport Fisheries and Wildlife and its pre- 
decessors, the United States Fish and Wildlife Service 
and the Bureau of Biological Survey of the Department of 
Agriculture. Since 1938, I have either made or assisted in 
the preparation of all certifications by the State of Min- 
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nesota to the aforesaid bureaus for participation in the 
apportionment of Pittman-Robertson funds. 


4, The State of Minnesota has had a separate small game 
and deer license structure since 1911, pursuant to Chap- 
ter 373, Minnesota Laws, 1911, presently coded as Minne- 
sota Laws 1957, Section 98.46. The separate license struc- 
ture for small game and deer was never adopted for the 
purpose of increasing the apportionments under the Pitt- 
man-Robertson Act, but was a recognition by the Minne- 
sota Legislature as early as 1911, of the separate and dis- 
tinct management policies, enforcement problems and hun- 
ter interest relating to small game and big game. For a 
period of seven years from 1945 to 1951, inclusive, a sports- 
man’s license was issued pursuant to Chapter 248, Minne- 
sota Laws 1945, which license was a combination hunting, 
fishing and trapping license. The Sportsman’s License, 
however, was not well accepted in Minnesota and the num- 
ber of sales ranged from a maximum of 1,122 in 1947, to 
4 in 1951, whereupon it was repealed by Chapter 361, 
Minnesota Laws 1951. 


5. Throughout my years of service, my official duties con- 
tinuously gave me cognizance of the fact that there existed 
and continues to exist in the State of Minnesota, a sub- 
stantial population of white-tailed deer, which is illustrated 
by the reported harvest of 67,304 deer during the 1957 
season, 75,141 deer during the 1958 season, and 104,335 
deer during the 1959 season. 


6. Since 1911, Minnesota has sold annually substantial 
numbers of deer hunting licenses which totaled 190,706 in 
fiscal year 1957-1958; 215,066 in fiscal year 1958-1959, and 
212,399 in fiscal year 1959-1960. 


7. Because of this substantial deer population and the 
great interest in hunting deer shown by the residents of 
the State of Minnesota and nonresident visitors, the Min- 
nesota Conservation Department has for many years sup- 
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ported an expansive deer management program on which 
the state expended in the fiscal year 1957-1958, approxi- 
mately $108,389.50, which is $14,702.37, more than the 
apportionment of Pittman-Robertson funds to which Min- 
nesota is entitled if given credit for the separate deer 
licenses sold in that year. 


8. Continuously since 1938, the State of Minnesota has 
reported to the Bureau of Sport Fisheries and Wildlife and 
its predecessors, a count of all hunting, fishing and trap- 
ping licenses sold of every category and description. Since 
about 1941, the Bureau of Sport Fisheries and Wildlife and 
its predecessors have audited the expenditures of funds by 
the Minnesota Division of Game and Fish to ascertain 
that the apportioned money was spent on approved proj- 
ects as provided by the Pittman-Robertson Act, and 
throughout the same period, the records of licenses sold 
were open and available to the Bureau of Sport Fisheries 
and Wildlife and its predecessors for audit but the same 


never were audited, presumably because the Minnesota 
certification stated on its face by categories, the total num- 
bers of the various hunting licenses sold. 


9. During the period from 1938 to 1959, Minnesota re- 
ported the following separate categories of licenses for 
which Minnesota received credit for the annual apportion- 
ment of Pittman-Robertson funds: 


Resident small game hunting licenses; 

Nonresident small game hunting licenses; 

Resident deer hunting licenses—firearm; 

Nonresident deer hunting licenses—firearm; 

Resident deer hunting licenses—bow and arrow (since 
1951) ; 

Nonresident deer hunting licenses—bow and arrow (since 
1943) ; 

Resident Sportsman’s License (1945-1951). 


10. On September 19, 1958, by letter of affiant, Assistant 
Director of the Division of Game and Fish, and again on 
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July 1, 1959, by letter of George A. Selke, Commissioner 
of Conservation, the State of Minnesota certified the num- 
ber of licenses sold for the fiscal year 1957-1958, in the 
usually accepted form, to the Regional Director of the 
Bureau of Sport Fisheries and Wildlife and its pre- 
decessors. By letter dated November 19, 1959, the Divi- 
sion was informed by Ross Leffler, Assistant Secretary of 
the Department of the Interior, that the certification sub- 
mitted did not conform with the guidelines laid down in 
Mr. Leffler’s letter of March 26, 1959, and that accordingly, 
only a partial apportionment was made to Minnesota and 
the sum of $93,687.13, was withheld and placed in tempo- 
rary reserve. The sum so withheld is the balance of the 
apportionment due Minnesota for the resident deer li- 
censes-firearms, plus nonresident deer licenses-firearms, 
plus resident deer licenses-bow and arrow, plus nonresident 
deer licenses—bow and arrow, sold in 1957-1958, which 
categories of licenses sold were denied credit for appor- 
tionment for the first time. Thereupon the State of Min- 
nesota, joining with the States of Wisconsin and Colorado, 
commenced the above entitled action in which this affi- 
davit is submitted. 
/s/ Gordon B. Woolan 
Gorpon B. WooLan 


Subscribed and sworn to before me this 23rd day of 
January, 1961. 
/s/ BE. J. Redlund 
BE. J. Redlund 
Notary Public 
Ramsey County, Minn. 


My commission expires July 30, 1963. 


(Filed March 20, 1961) 
Affidavit of Gilbert N. Hunter 


State of Colorado, City and County of Denver, ss: 
Gilbert N. Hunter being first duly sworn upon oath deposes 
and says: 


That he resides at 2519 Hudson Street, in the City and 
County of Denver and State of Colorado. That he has been 
employed by the State Game and Fish Department of the 
State of Colorado since 1939, and prior thereto was em- 
ployed by the Federal Government in its forest service for 
twelve years and has, therefore, spent the last thirty-three 
years intimately connected with the field of game manage- 
ment, and now is and ever since has been assigned as Game 
Manager of the State of Colorado. 


That he is familiar with the hunting license structure of 
the State of Colorado and knows of his own knowledge the 
methods by which such licenses have been reported to the 


Bureau of Sports Fisheries and Wildlife and its predeces- 
sors. 


As a result of his intimate acquaintance with the game 
management of the State of Colorado and procedures fol- 
lowed by the State of Colorado with respect to allocation 
of funds under the provisions of the Pittman-Robertson 
Act, he can state of his own knowledge as follows, to-wit: 


1. Prior to the year 1939 the State of Colorado for many 
years by statute (Sec. 173, Chapter 73, Colo. Statutes 
Annotated, 1935) authorized the sale of the following types 
of hunting licenses, to-wit: 


a. Non-resident big game hunting license. 

b. Non-resident bird hunting license. 

e. Resident big game hunting license. 

d. Resident combined fishing and small game hunt- 
ing license. 
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2. That in 1939 the 32nd General Assembly amended the 
law to provide for the addition of a resident and non-resi- 
dent trappers license (L. ’39, TP395) and in 1941 the 33rd 
General Assembly authorized the sale of the following types 
of hunting licenses: 


a. Non-resident antlered deer license. 

b. Non-resident antlered elk license. 

ce. Non-resident bird and small game hunting license. 

d. Resident antlered deer license. 

e. Resident antlered elk license. 

f. Antlerless deer license. 

g. Antlerless elk license. 

h. Resident combined fishing and small game hunt- 
ing license. 

i. Resident ladies combined fishing and small game 
hunting license. 

j. Resident trappers license. 

k. Non-resident trappers license. 


That the reason for the adoption of the aforementioned 
licenses, designating the particular species to which the 
same could have been issued, was that prior to 1939 the laws 
of the State of Colorado prohibited the taking of any antler- 
less deer or elk. That in the year 1939, and prior thereto, 
it became obvious to the people of the State of Colorado 
charged with the management of the big game resource, 
that proper management of the deer and elk herds of the 
State of Colorado required the taking of antlerless deer 
and elk under certain conditions. As a result thereof, the 
Game and Fish Department and the Game and Fish Com- 
mission of the State of Colorado recommended to the Leg- 
islature that the law which prohibited the taking of antler- 
less deer and elk be amended so that these species could be 
taken and in 1939 the General Assembly adopted the statu- 
tory provisions which permitted the taking of such antler- 
less deer and elk. 


3. That in the year of 1943 the 34th General Assembly 
further amended the law to provide for change in the li- 
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cense designation to permit a non-resident antlered big 
game license and a resident antlered big game license, but 
retained the special antlerless elk and deer licenses. In 
the year of 1945 the 35th General Assembly further changed 
the license structure of the State of Colorado by providing 
for a resident mountain sheep license, a resident antelope 
license, and a resident turkey license, in addition to the 
other licenses which had previously been authorized. In 
the year 1947 the Legislature of the State of Colorado added 
to the previously authorized licenses a resident mountain 
goat license, and in the year 1955 the 40th General Assem- 
bly of the State of Colorado authorized the addition of a 
resident and non-resident bear license. 


4. That he knows of his own knowledge that the reasons 
why the State of Colorado adopted the aforementioned 
changes in the state hunting license structure was for the 
purpose of better management of the big game herds of 
the State and that at no time was the attempt made to in- 
crease the number of licenses issued by the State of Colo- 
rado for the purpose of obtaining more funds from the 
Pittman-Robertson Act. That he knows of his own knowl- 
edge that it was important to the State of Colorado to ob- 
tain further revenue during and shortly after the war years 
from the sale of licenses for the purpose of better manag- 
ing the big game herds, because of the great increase in the 
number of hunters since the war and the consequent need 
for the application of more comprehensive and extensive 
management techniques. 


5. That he knows of his own knowledge that in the year 
of 1939 the State of Colorado by appropriate legislative 
action consented to the provisions of the Pittman-Robert- 
son Act and that in each year thereafter the licenses sold by 
the State of Colorado have been reported to the Bureau of 
Sports Fisheries. That in each of said years the licenses 
sold have been clearly set forth by the specific species for 
which they have been issued. That in each of such years 
and in each of said reports, it was patently obvious that in 
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view of the number of licenses sold for various game spe- 
cies, there was some duplication, i.e., certain hunters pro- 
cured more than one type of a hunting license. That he 
knows of his own knowledge that at no time prior to the 
year 1949 did the Bureau of Sports Fisheries and Wildlife, 
or its predecessor agency, ever advise the State of Colorado 
that such duplications were not permissible under its ad- 
ministrative interpretation of the Pittman-Robertson Act. 


6. That the State of Colorado is a state that has a ter- 
rain which varies widely from the plains area in the eastern 
one-third of the state to the highest peaks in the nation. 
That by virtue of such variations in the terrain, the state 
has been able to develop a great variety of big game and 
small game species. That the management techniques of 
the State of Colorado require the expenditure of funds in 
substantial quantities in order to manage properly the many 
varieties of big game animals that are found in the State 
of Colorado. The State of Colorado, having no information 
to the contrary, believed that the language of the act using 
the words ‘‘paid hunting license holders’’ was clearly in- 
tended to provide a fair and reasonable formula to providé 
adequate funds for the unusual and extensive management 
programs for the many species of game in the state. The 
State of Colorado has, therefore, continuously since its as- 
sent to the Pittman-Robertson Act reported all licenses 
sold believing this to be a proper interpretation of the 
language of the Pittman-Robertson Act. Since about the 
year 1941, the Bureau of Sports Fisheries and Wildlife 
and its predecessor agencies, have audited the expenditures 
of funds by the Colorado Department of Game and Fish to 
ascertain that the apportioned money was spent on ap- 
proved records of licenses sold were open and available to 
the Bureau of Sports Fisheries and Wildlife and its prede- 
cessor agencies for audit, but the same were never audited, 
presumably because the certification made by the State of 
Colorado on its face by categories, met with the adminis- 
trative interpretation of the Pittman-Robertson Act, by 
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the said Bureau of Sports Fisheries and Wildlife and its 
predecessor agencies. 


7. That he knows of his own knowledge that the funds 
provided for under and by virtue of the Pittman-Robertson 
Act are derived from excise taxes levied on the sale of 
firearms, shells and cartridges. That by virtue of the great 
variety of game found within the boundaries of the State of 
Colorado, necessitates the use and consequent sale of great 
varieties of firearms, shells and cartridges which neces- 
sarily exceed that of other states which do not have such 
varieties of game species. That he is informed and believes 
the great variety of such firearms, shells and cartridges 
needed for the taking of such game species, contributes 
materially to the funds available for allocation under the 
provisions of the Pittman-Robertson Act. 


8. In the year 1958 the State of Colorado certified the 
number of licenses sold for the fiscal year of 1957-58, in the 
heretofore approved and accepted form, to the Regional 


Director of the Bureau of Sports Fisheries and Wildlife. 
By letter dated November 19, 1959, the State of Colorado 
was informed by Ross Leffler, Esq., Assistant Secretary of 
the Department of Interior, that the certification submit- 
ted did not conform with the directions given to the State 
of Colorado by letter under the date of March 26, 1959, and 
accordingly only a partial apportionment was made to the 
State of Colorado and that the sum of $61,970.59 was with- 
held and placed in temporary reserve. The sum so with- 
held is the balance of the apportionment due to the State 
of Colorado for the alleged duplications in big game and 
small game licenses sold in 1957-1958, which categories of 
licenses sold were denied credit for apportionment for the 
first time. This affiant knows of his own knowledge that 
thereafter the State of Colorado joining with the States of 
Wisconsin and Minnesota commenced the above entitled 
action in which this affidavit is submitted. 


Gitperr N. Hunter 
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(Filed March 22, 1961) 


Order Substituting Stewart L. Udall. 
Secretary of Interior, As Defendant 


This case coming on to be heard on the motion of plain- 
tiffs for an order substituting Stewart L. Udall, Secre- 
tary of Interior, for and in lieu of Frederick A. Seaton, 
formerly Secretary of Interior but now resigned, as the 
defendant in this case and dismissing Frederick A. Seaton 
and Ross L. Leffler as defendants herein; 


And it appearing that due notice of plaintiffs’ motion has 
been given to Stewart L. Udall, Frederick A. Seaton and 
Ross L. Leffler; that Frederick A. Seaton and Ross L. 
Leffler have resigned as Secretary and Assistant Secre- 
tary of Interior, respectively, less than six months ago; 
that Frederick A. Seaton has been succeeded by Stewart 
L. Udall as Secretary of Interior; that Stewart L. Udall, as 
Secretary of Interior has adopted and will adhere to the 
ruling made by Frederick A. Seaton, his immediate prede- 
cessor in office, which ruling the plaintiffs are challenging 
in this suit; and that there is substantial need for continu- 
ing and maintaining this action; and the Court being fully 
advised in the premises ; 


It is onpERED this 22nd day of March, 1961, that Stewart 
L. Udall, Secretary of Interior, be and he hereby is made 
the defendant in this case in substitution for and in lien of 
Frederick A. Seaton, formerly Secretary of Interior but 
now resigned, and that Frederick A. Seaton and Ross L. 
Leffler be and they hereby are dismissed as parties defend- 
ant herein. 


ENTER: 
Leonarp P. Wats 
District Judge 
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(Filed Mar 29 1961) 
Plaintiffs’ Motion for Summary Judgment 


Plaintiffs move for summary judgment on the ground 
that, on the undisputed material facts of record and as a 
matter of law, the construction of the Pittman-Robertson 
Act stated and urged by plaintiffs is the correct one and 
that, accordingly, an order should be entered by this 
Court requiring defendant so to apportion one-half of the 
available tax proceeds in question. 


Joun W. Reynoips 
Attorney General of Wisconsin 


Roy G. Tunane 
Assistant Attorney General of 
Wisconsin 


Attorneys for the State of Wisconsin 
Duxe W. Duwrar 


Attorney General of Colorado 


Frank E. Hickey 
Deputy Attorney General of 
Colorado 


W. H. Movutroy 
Assistant Attorney General of 
Colorado 


Attorneys for the State of Colorado 


Water Monpate 
Attorney General of Minnesota 


Harriey Norprv 
Assistant Attorney General of 
Minnesota 


Attorneys for the State of Minnesota 
By: /s/ Neweri A, Ciapp 


Newell A. Clapp 
One of the Attorneys for the Plaintiffs 
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Notice of Appeal 


Notice is hereby given this 25th day of August, 1961, that 
defendant, Stewart L. Udall hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgments of this Court entered on the 17th day of July, 
1961 and on the Ist day of August, 1961 in favor of plain- 
tiffs against said defendant. 


D. B. MacGuryeas 
Attorney for Defendant 
Department of Justice 
Washington 25, D. C. 


Civil Docket 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


PROCEEDINGS 638-60 


Date 

1960 Deposit for cost by 

Mar. 3—Complaint, appearance & Exhibits 1A-1E, 2A-2H, 
3, 3A, 415, 15A. filed 

Mar. 3—Summons, copies (4) and copies (4) of Complaint 
issued Both ser. 3-4-60; Atty Gen. ser 3-7-60; U.S. Atty 
ser 3-3-60 

May 2—Stipulation extending time for defts to move or 
plead, until 5-31-60. filed 

May 20—Answer of defts to complaint; ¢/m 5-20-60; Ap- 
pearance of George C. Doub & Donald B. MacGuiness. 
filed. 

May 20—Calendared (N) 

Oct. 3—Interrogatories by pltff to deft; c/m 9-30-60. filed 

Oct. 6—Called Pretrial Examiner 

Oct. 18—Motion of defts to consolidate with C.A. 349-60; 
P&A; ¢/m 10-18-60; (copy) M.C. 10-18-60. filed 

Nov. 8—Copy of order consolidating C.A. 349-60 & C.A. 638- 
60 (AC/N) (N) McLaughlin, J. 

Dec. 7—Response of defts to interrogatories of pltf; c/m 
12/7/60. filed 
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1961 

Feb 1—Motion of defts to dismiss or for summary judg- 

ment; c/m 2/1/61; affidavit in support; exhibits A thru 
Z, AA, BB, & CC; P&A; MC 2/1/61. filed 

Feb. 13—Motion of pltff to hold case in abeyance; Exhibit; 
e/m 2-13-61; M.C. 2-13-61. filed 

Feb. 15—Motion of State of New Jersey to intervene ami- 
cus curiae; ¢/m 2/14/61; appearance of Peter L. Hughes, 
III, Deputy Atty General, Trenton, New J: ersey. filed 

Feb. 15—Motion of State of Maine to intervene amicus 
curiae; exhibit; c/m 2/14/61; appearance of Peter L. 
Hughes, III, deputy Atty General, Trenton, New Jer- 
sey. filed 

Feb. 17—Withdrawal of motion by pltf filed 2/ 13/61 (M/N) 
filed 

Mar 6—First notice under Rule 13 

Mar 16—Motion o fpltf for substitute of party deft; Notice; 
e/m 3/16/61. filed 

Mar 20—Motion of pltf to strike certain paragraphs of 
affidavit of Robert M. Rutherford and Affidavits (3) in 
opposition to defts’ motion to dismiss; ¢/s 3/20/61; M.C. 
3/20/61. filed 

Mar 22—Order substituting Stewart L. Udall, Secretary of 
Interior as deft in lieu of Frederick A. Seaton and dis- 
missing Frederick A. Seaton & Ross L. Leffler as par- 
ties deft. (N) Walsh, J. 

Mar 23—Motion to dismiss or for summary judgment and 
motion to strike, each argued and submitted. (Rep. P.H. 
Mallon) Walsh, J. 

Mar. 29—Motion of pltf for summary judgment; P&A; Ap- 
pendix; ¢/m 3/29/61 M.C. filed 

July 18—Findings of Fact and Conclusions of Law (filed 
in CA 349-60) (N) filed 

July 18—Order granting motions of pltffs for summary 
judgment; denying motions of deft to dismiss or for 
summary judgment; constuing statute; and directing 
Secretary of Interior to apportion to pltff States rev- 
enues. (filed in CA 349-60) (N) Walsh, J. 
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July 18—Brief of pltff in opposition to motion to dismiss 
and in opposition to motion for summary judgment. (N) 
filed 

July 24—Motion of deft to vacate findings of fact or to 
amend and to amend order 7-17-61. (original filed in 
CA 349-60) filed 

August 2—Order denying motion to vacate Findings of 
Fact and Conclusions of Law (N) (Original filed in 
CA 349-60) (signed 8-1-61) Walsh, J. 

August 2—Order correcting caption of Findings of Fact, 
Conclusions of Law and Order dated 7-17-61 and correct- 
ing fourth line of paragraph 1 of Conclusions of Law. 
(N) (original filed in CA 349-60) (signed 8-1-61) Walsh, 
J. 

August 25—Notice of Appeal by deft; copy mailed to 
Wendell Lund. filed 

Sept. 8—Stipulation of counsel regarding orders of 7-17- 
61 and 8-1-61. (fiat) Walsh, J. 


UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 


Civil Action No. 638-60 


Stare or Micnican, Attorney General Department, 
Lansing, Michigan, Plaintiff, 


Vv. 


Frepertck A. Seaton, Secretary of the Interior, and 
Ross L. Lerrier, Assistant Secretary of the Interior, 
Defendants. 


Complaint for Injunctive Relief 


Comes now the State of Michigan in its sovereign capac- 
ity, plaintiff herein, by Paul L. Adams, Attorney General, 
and Nicholas V. Olds, Assistant Attorney General, and for 
its cause of action against the defendants herein, respect- 
fully represents to the Court and alleges: 


197 


I. Manpamus 


This is an action in the nature of a mandamus under the 
District of Columbia Code to compel the defendants above 
named, the Honorable Frederick A. Seaton, Secretary of 
the Interior, in charge of the Bureau of Sport Fisheries 
and Wildlife, to comply with the provisions of the Act of 
September 2, 1937 as amended, and particularly with Chap- 
ter 899, Sec. 4, 50 Stat. 918 thereof, as amended July 24, 
1946, Chapter 605, Sec. 4, 60 Stat. 656, Title 16 USC, Sec. 
669c, commonly known and hereinafter referred to as the 
Pittman-Robertson Act. 


II. Junispiction 


Jurisdiction is invoked under the Act of February 27, 
1877, 19 Stat. 253, Chapter 69, Sec. 2, DC 11-306 and the 
Act of May 24, 1949, 63 Stat. 108, Chapter 139, See. 135, 
DC Code 11-305 and Title 28 USC, See. 1651 and all acts 
amendatory thereof or supplemental thereto. 


III. Parrms 


The State of Michigan is a sovereign state and one of the 
fifty sovereign states of the United States of America and 
has its principal place of business in the State Capitol, 
Lansing, Michigan. 


The defendant Frederick A. Seaton is the duly appointed 
and acting Secretary of the Interior of the United States 
and has his office and principal place of business at Wash- 
ington, District of Columbia; the defendant Ross L. Leffler 
is a duly appointed and acting Assistant Secretary of the 
Interior of the United States and is charged by law with the 
administration and supervision of the Bureau of Sport 
Fisheries and Wildlife of the Department of the Interior, 
and has his office and principal place of business at Wash- 
ington, in the District of Columbia. 
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IV. 


(a) Under the provisions of the statutes of the United 
States the Secretary of the Interior is charged with the 
program of wildlife restoration set forth in Title 16, Chap- 
ter 5B, Wildlife Restoration, Sec. 669 through 669j, 50 
Stat. 917, the Pittman-Robertson Act, and particularly with 
the distribution of funds accruing thereto from the tax 
imposed by See. 610, Title IV of the Revenue Act of 1932 
(47 Stat. 169) as extended and amended before or after 
September 2, 1937 on sporting firearms, shells and car- 
tridges, which are required by the Congress by said Sec. 
669c to be apportioned among the states for wildlife resto- 
ration purposes in accordance with the formula set down 
in the said Sec. 669¢ which reads in part: 


<«# © * The Secretary of the Interior, after making the 
aforesaid deduction, shall apportion the remainder of 
the revenues in said fund for each fiscal year among 
the several States in the following manner, that is to 
say, one-half in the ratio which the area of each State 
bears to the total area of all the States and one-half in 
the ratio which the number of paid hunting-license 
holders of each State in the preceding fiscal year, as 
certified to said Secretary by the State fish and game 
departments, bears to the total number of paid hunt- 
ing license holders of all the States: Provided, That 
such apportionments shall be adjusted equitably so 
that no State shall receive less than one-half of 1 
per centum or more than 5 per centum of the total 
amount apportioned to all the States. As amended 
July 24, 1946, ¢ 605, Sec. 1, 60 Stat. 656.’’ 


The State of Michigan consists of a large and extensive 
area of land and water totaling 96,791 square miles; it is 
bounded by Lakes Superior, Michigan, Huron, St. Clair 
and Erie, and all the connecting waters and channels be- 
tween the same. It has a shoreline of approximately 3,000 
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miles and has inland waters consisting of approximately 
11,000 lakes and 36,350 miles of inland rivers and streams. 
Within the territorial limits of the State of Michigan there 
are 38,575 square miles of Great Lakes water (see table 
on page 4 of “Areas of the United States 1940 Bureau of 
the Census”). On account of the combination and juxta- 
position of such large areas of land and water, the State 
of Michigan has a large wildlife population containing a 
great variety of species. For example: 


(a) The deer herd of the State of Michigan presently 
totals approximately 600,000 deer and at times past has 
been estimated as high as one million. 


(b) The State of Michigan has large populations of resi- 
dent and migratory waterfowl of various species such as 
the black duck, mallard, blue-wing teal, canvasback, red- 
head, lesser scaup, and the Canadian goose, all of which 
use the waters and lands of the State of Michigan. Be- 
cause of the favorable combination of water and land area, 
the State comprises an important segment of the Missis- 
sippi Flyway for migratory birds and waterfowl, which 
utilize the land and water resources of the State for breed- 
ing, feeding and resting grounds. There are several areas 
of the State in which there are particularly heavy concen- 
trations of migratory waterfowl, such as Lake St. Clair, 
the Detroit River and Lake Erie, where, during the late 
fall and early winter census there have been observed as 
high as one million such waterfowl. These great flocks of 
migratory waterfowl are heavily hunted during this period 
of migration at the above locations, and in addition at 
other concentration areas throughout the State. Examples 
include Saginaw Bay, Fennville State Game Area in Al- 
legan County, and Munuscong Bay in Chippewa County. 


(c) The State of Michigan has a large population of 
ring-necked pheasants in its southern region, and annu- 
ally the number of pheasants taken during the hunting 
season approximates a million birds. 
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(d) The State of Michigan also has large populations of 
ruffed grouse, cottontail rabbit, snowshoe hare, fox squir- 
rel and raccoon; and from statistics prepared by the De- 
partment of Conservation indicating the number of such 
species taken annually during each hunting season, it is 
evident that the hunting of such species attracts a great 
number of hunters who in pursuit of this sport exert heavy 
pressure on the wildlife resources of the State. By way 
of example, the number of hunting licenses sold in the 
State of Michigan during the past five years which were 
certified by the Department of Conservation to the Secre- 
tary of the Interior for said years are an indication of 
the general and widespread popularity of such sport. See 
Exhibits 1A, 1B, 1C, 1D and 1E. 


(e) The great variety and large populations of wild- 
life species abounding in the State of Michigan and result- 
ing from its extensive land and water areas and favorable 
climatic conditions attract year in and year out increasing 
numbers of hunters who engage in this important outdoor 
sport; so that during the past years such numbers have 
exceeded one million licensees. Each of the licensees of 
the three types of licenses sold by the State of Michigan 
engages in a distinct variety of sports activity (hunting 
big game and small game) by the using of different types 
of weapons and ammunition; such hunters, in each in- 
stance, make a contribution to the Pittman-Robertson fund; 
and, for each species, creating problems in resource man- 
agement and restoration which the Conservation Depart- 
ment must meet and solve if it is expected that these game 
species shall continue to abound for the growing army of 
hunters. 


VI. 


For many years the State of Michigan has pursued a 
policy of acquiring lands and keeping them in public own- 
ership; said acquisitions resulting both from tax deln- 
quencies and purchases so that at the present time the 
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State is owner of 4,244,975.30 acres of land which are open 
to public hunting and for general recreation purposes. 
Since the Pittman-Robertson game restoration program 
has been in effect beginning in 1937-38, the State of Michi- 
gan has pursued a policy of using funds from said program 
for the purchase of lands principally in the southern half 
of the State. Although prices for hunting lands were high- 
est in this part of the State, it pursued this policy of pur- 
chasing said lands because it wanted to make hunting op- 
portunities available to the great concentrations of popu- 
lation living in that area. As a consequence of the fact 
that the State of Michigan is the owner of such tremendous 
tracts of lands on which great numbers of people may and 
do hunt, it has been and is necessary to pursue active and 
extensive game research and management programs in 
each of the three regions of the State in order to make 
more game available for the increasing number of hunters. 


In addition to the State-owned lands in the State of 
Michigan, there are five extensive national forest areas 
totaling 2,549,748 acres over and in which the Department 
of Conservation of the State of Michigan engages in a 
cooperative program with the United States Forest Serv- 
ice in the management of game so that these areas may 
be more suitable and adaptable for the production of game 
for the use and benefit of the hunters of the State. 


In order that an adequate program of game management 
and restoration be pursued over the publicly owned lands 
of the State, the legislature of the State of Michigan, in 
addition to the funds which it appropriates received from 
the sale of hunting and fishing licenses (devoted entirely 
to the administration and management of wildlife re- 
sources), also appropriates from the general funds of the 
State monies which are used by the Department of Con- 
servation for the increment of the wildlife resources on 
such lands, such as forest fire prevention and suppression, 
and pollution control of the waters of the State. By way 
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of example, the following are expenditures for these pur- 
poses for the fiscal year ending June 30, 1959: 


Forest fire prevention and suppression. $1,717,307 
Water Resources Commission (pollution 
control) 305,773 


Some of the State’s wildlife restoration activities in- 
clude: 


(a) research on all major game species 


(b) improvement of habitat for the various species of 
game abounding in the State 


(ce) construction of small dams to create impoundments 
for waterfowl and fur-bearing animals 

(d) diking, ditching and installation of pumping stations 
to establish and control the water levels over areas used 


by migratory waterfowl 


(e) improvement of the habitat on State-owned lands by 
the planting of trees, shrubs and herbaceous patches ; thin- 
ning and clearing of brush and timber; woodland edge de- 
velopment; and a program of cooperative game restora- 
tion with owners of privately owned farms to encourage 
improvement of these lands for wildlife populations and 
to provide areas for hunters to use. 


VITi. 


The aforesaid program of wildlife improvement, restora- 
tion and administration not only provides many hours of 
recreation to millions of people residing in the State as 
well as those coming from other parts of the nation, but 
also brings into being and supports a large tourist and 
resort business which contributes considerably to the eco- 
nomic health and well-being of the State. The tourist and 
resort industry has been estimated (according to reliable 
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surveys) to amount to approximately $650 million annu- 
ally of income to the people of the State. Thus it is of 
vital importance to the State of Michigan that it secure and 
expend not only its own funds for promotion of this pro- 
gram, but that it secure all other funds, including those 
collected by the Federal government under the Pittman- 
Robertson Act, to which it is duly and legally entitled so 
that it may maintain, improve and increase its program of 
wildlife restoration and management for the benefit of its 
citizens. 


IX. 


At the time the Pittman-Robertson Restoration Act went 
into effect in 1937, the State of Michigan had three separate 
and distinct hunting licenses, namely: 


(1) a deer license which permitted a hunter to hunt 
deer only during a season by the use of legally per- 
missible rifle or other firearm (first required in 1895) 


(2) a small game license which permitted a hunter 
to hunt other game species exclusive of deer (first 
required in 1913) 


(3) a bow and arrow license which permitted a 
hunter to hunt deer and bear with bow and arrow only 
(first required June 21, 1937) 


The aforesaid license structure was in effect in 1937 
and has continued in effect without any basic change until 
the present time. 


The only changes that have occurred with reference to 
these licenses are that they have increased in price from 
time to time so that at present a resident deer license 
costs $5.00; a resident small game license costs $3.00; 
and a bow and arrow resident license costs $5.00, ete., as is 
more fully shown in the attached Exhibits 1A, 1B, 1C, 1D 
and 1K. 
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Said license structure was well known to officials of the 
Secretary of Agriculture and later on to those of the 
Secretary of the Interior who were administrators of the 
Pittman-Robertson program under the aforesaid Act. 


x. 


(a) On July 25, 1938 the Bureau of Biological Survey 
of the Department of Agriculture issued its Manual of 
Information and Requirements for Federal Aid in Wildlife 
Restoration Activities, Together with Applicable Rules 
and Regulations. Paragraph No. 1314 of said Manual 
reads as follows: 


©1314. Submission of License Data to Department. 
The Act requires that the apportionment of funds to 
the States shall be made ‘one-half in the ratio which 
the area of each State bears to the total area of all 
the States, and one-half in the ratio which the num- 
ber of paid hunting-license holders of each State in the 


preceding fiscal year, as certified to said Secretary (of 
Agriculture) by the State Fish and Game Department, 
bears to the total number of paid hunting-license hold- 
ers of all the States.’ 


“Since each State’s share must be based in part 
on the number of licenses sold during the fiscal year, 
it becomes necessary for the Secretary of Agriculture 
to first apportion the funds on a tentative basis and 
later to revise the apportionments, using the actual 
number of hunting license holders during the period 
July 1 to June 30 as a basis. States should arrange 
to furnish license data for the preceding 12 months 
period promptly after each July 1 so the definite 
apportionments may be made. In certifying the num- 
ber of paid hunting licenses to the Department, there 
should be included all licenses defined as hunting li- 
censes by State laws. The set-up should embrace 
ordinary hunting, combination licenses which include 
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hunting privileges, and special hunting licenses. Spe- 
cial licenses issued only after a general license has been 
purchased should not be counted, as the law requires 
the number of license holders and not the number of 
individual licenses.”” (Emphasis supplied.) 


(b) Although there were revisions of said Manual from 
time to time, the substance of the wording with respect to 
the foregoing submission of license data to the Department 
has remained the same, even including the revision of 
1957, in which revision the above paragraph, renumbered as 
Paragraph 120.4, reads as follows: 


“120.4 Submission of License Data to the Depart- 
ment.—Availability of State hunting and fishing license 
data of the character specified in the Federal Aid laws 
is an essential prerequisite to the apportionment of 
funds. In addition, statistical agencies and business 
concerns whose operations are influenced by hunters 
and anglers request national figures on numbers of 
these outdoor recreationists who buy licenses each year. 
To insure the availability of this information, the 
Bureau will request the State to furnish an annual 
report of license sales by September 15 of each year. 


“In certifying the number of paid hunting and fish- 
ing licenses to the Bureau, the State fish and game 
department should be certain to include in its tabu- 
lation all licenses defined as hunting or sport fishing 
licenses by State laws. These should embrace or- 
dinary hunting licenses, combination licenses which in- 
clude hunting privileges, and special hunting licenses. 
In the same manner, the enumeration of sport fishing 
license holders should include ordinary fishing licenses, 
combination licenses which include sport fishing privi- 
leges, and special fishing licenses. The reports should 
also include information on special permits, tags, seals 
and stamps, together with trapping, fur dealers, fur 
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farmers, and game breeder licenses. The broadest 
coverage will enable compilation of national statistics 
based upon full and accurate data. Special licenses 
issued only after a general license has been purchased 
are not intended for use in computing apportionments, 
as the law requires the number of paid license holders 
and not the number of individual licenses. However, a 
complete report is desired for statistical purposes. 
Statutory license fees should be shown rather than the 
net revenue to the State. The gross cost is used in 
the tabulated statistics.” 


Section 120.5 of the revision of April 1957 reads as fol- 
lows: 


120.5 Apportionment Procedure. The Pittman- 
Robertson Act requires that the apportionment of 
funds to the States shall be made one-half in the ratio 
which the area of each State bears to the total area 
of all the States, and one-half in the ratio which the 
number of paid hunting license holders of each State 
bears to the total number of paid hunting license 
holders of all the States. Further, no State may 
receive more than 5 per cent or less than one-half 
of 1 percent of the annual apportionment to all of the 
States. 


“The Dingell-Johnson Act requires that apportion- 
ments to the States shall be made 40 percent on the 
basis of the ratio between the total area of each State 
and the total area of all the States; and 60 percent 
on the basis of the ratio between the number of per- 
sons holding paid licenses to fish for sport or recrea- 
tion and the total number of such license holders in 
all the States. Further, no State may receive more 
than 5 percent or less than 1 percent of the annual 
apportionment of all of the States. Both Acts permit 
the deduction of not to exceed 8 percent of total funds 
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for the cost of Federal administration of the programs; 
and annual apportionments, with maximum amounts 
specified, for Alaska, Guam, Puerto Rico, and the 
Virgin Islands under each program. * * *” 


(c) Therefore, in compliance with the provisions of the 
so-called Pittman-Robertson Act and of the regulations 
promulgated by the Federal agencies in charge of said pro- 
gram from time to time, the State of Michigan did, begin- 
ning in 1938 and every fiscal year thereafter, certify to 
the Secretary of Agriculture or to the Secretary of the 
Interior as the case may be, all of the hunting licenses 
sold pursuant to the license provisions contained in the 
laws of the State of Michigan ; and reference is made to the 
attached copies of said certifications for the years of 
1953-54, 1954-55, 1955-56, 1956-57, 1957-58, which are 
marked Exhibits 1A, 1B, 1C, 1D and 1K. 


(d) It is plainly evident from said certifications made by 
the State of Michigan that they were certifications indi- 
cating the number of licenses sold and not the number of 
persons who purchased said hunting licenses, 


(e) This fact was known or should have been known 
to the officials in the Departments of Agriculture and In- 
terior who have administered this program. Based on the 
aforesaid certifications, the Secretary of Agriculture and 
his successor the Secretary of the Interior from year to 
year until 1959 accepted said certifications without ques- 
tion; and in fact, in determining Michigan’s share of the 
said fund, computed all of the hunting licenses sold as 
so certified, as is shown by the published reports of said 
Department. Extracts of such published reports con- 
sisting of tables showing pertinent apportionment infor- 
mation are attached hereto and marked Exhibits 2A, 2B, 
2C, 2D and 2E. By way of example, the State of Michi- 
gan certified during the fiscal year July 1, 1956-June 30, 
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1957 that it sold the following numbers of hunting and 
trapping licenses: 


Small game 750,006 
Non-resident small game 8,080 
Deer (gun) 440,327 
Non-resident deer (gun) 9,235 
Bow and arrow, resident 
(deer) 37,815 
Bow and arrow, non-resident 
(deer) 4,541 
Camp permits (deer) 906 (not counted in 
total—adjunct to 
another license) 


1,250,004—Total credited 


(f) By comparing the document entitled Fishing and 
Hunting License Statistics for the United States (marked 
Exhibits 2A to 2E) issued by the Fish and Wildlife Serv- 
ice of the Department of the Interior with the certificates 
sent to the Secretary of the Interior by the Michigan De- 
partment of Conservation (marked Exhibits 1A to 1E), it 
is evident that Michigan was credited with all of the 
hunting licenses which were sold as being the number of 
PAID HUNTING LICENSE HOLDERS (exclusive of 
camp deer permits which are an adjunct of the deer li- 
eense). Thus, Michigan’s share of the apportionment of 
said Pittman-Robertson funds was based by said Bureau 
of the Department of the Interior on the number of hunt- 
ing licenses sold interrupted as being synonymous to the 
phrase ‘‘PAID LICENSE HOLDERS.’’ 


XI. 


(a) On September 28, 1956, the Attorney General of the 
State of Idaho, Graydon W. Smith, addressed a commn- 
nication to J. Ruell Armstrong, Solicitor of the Depart- 
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ment of the Interior, requesting an opinion from said So- 
licitor as to whether under the Pittman-Robertson Act, 
in determining Idaho's share of the funds granted under 
said Act, Idaho should get credit for the license tags that 
it issued as ancillary to a basic hunting license, which tags 
authorized an already licensed hunter to hunt various spe- 
cies of big game, such as bighorn sheep, ete., copy of said 
letter being hereto attached and marked Exhibit 3. 


(b) On November 20, 1956, Mr. J. Ruell Armstrong, So- 
licitor of the Department of the Interior, responded to the 
letter of Attorney General of Idaho in which response he 
ruled that said tags, since they were ancillary to a basic 
hunting license, could not be counted in determining Idaho’s 
share in the apportionment o ffunds. Said response is 
hereto attached and marked Exhibit 3A. The fact that the 
foregoing opinion, however, did not apply to those States 
which issued separate and distinct licenses for the hunt- 
ing of distinct species of wildlife (as, for instance, in the 
State of Michigan) is shown by the following additional 
facts and events: 


(1) Prior to the year 1951 the State of Wisconsin 
did not issue separate licenses for the hunting of small 
game and for the hunting of big game, including in 
particular the hunting of deer. Sometime during the 
years 1947 through 1950 the United States Fish and 
Wildlife Service communicated to the officials of the 
Wisconsin Conservation Department the fact that if 
it changed its statutes which provided for a general 
hunting license and a deer tag to a system which 
would provide a separate small game license and a 
Separate big game license, it would be entitled to 
count the full total of licenses sold as a basis for the 
apportionment of Pittman-Robertson funds to the 
State of Wisconsin; that the said representations were 
made to the director of the Wisconsin Conservation 
Department; that in 1951 the legislature of Wisconsin 
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amended its statutes for the licensing of hunters to 
provide specifically for a separate small game hunting 

license and a separate big game (deer) hunting 
license; that commencing with the year 1952 and con- 
tinuing through the year 1958, Wisconsin reported its 
number of ‘‘paid license-holders’’ to the Seeretary of 
the Interior upon a certificate which showed on its face 
that the total of small game licenses sold and big game 
licenses sold were used to determine the number of 
‘paid license holders’? which would be the basis of 
the apportionment of funds to the State of Wisconsin ; 
that said initial certification in the year 1952 was 
accepted without protest by the United States Fish and 
Wildlife Service, and that identical certification in the 
subsequent years of 1953, 1954, 1955, 1956, 1957 and 
1958, in identical form were accepted by the United 
States Fish and Wildlife Service and its successor the 
Bureau of Sport Fisheries and Wildlife, all acting 
under the jurisdiction and authorization of the Sec- 


retary of the Interior, and funds were apportioned to 
the State of Wisconsin in the years 1952 to 1958 on 
the basis of said certifications, without any protest by 
the Secretary of the Interior or any of his agents. 


(2) That when the Commonwealth of Virginia in- 
quired of responsible agents of the United States Fish 
and Wildlife Service and its successor the Bureau of 
Sport Fisheries and Wildlife, how it might obtain an 
additional apportionment of funds consistent with the 
proper interpretation of the Pittman-Robertson Act, 
the commonwealth of Virginia was informed by a let- 
ter dated November 14, 1957 addressed to I. T. Quinn, 
Executive Director of the Commission of Game and 
Inland Fisheries of the Commonwealth of Virginia, 
from R. M. Rutherford, Chief, Division of Technical 
Services of the Bureau of Sport Fisheries and Wildlife, 
that if the Commonwealth of Virginia would amend 
its statutes to provide separate and distinct licenses 
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for separate and distinct types of hunting, the total 
of all licenses sold could be used by the Commonwealth 
of Virginia in certifying the number of ‘*paid license 
holders’’ as the basis upon which the Secretary of the 
Interior would make the lawful allotment of funds 
to Virginia; that this letter is set forth verbatim in 
Exhibit 4 annexed to this complaint. 


(3) That each successor Congress annually has re- 
enacted the appropriation of funds to the Secretary of 
the Interior for apportionment to the States under the 
provisions of the Pittman-Robertson Act, knowing at 
all times that Sec. 4 of said Act was being interpreted 
and administered so that in the apportionment of 
funds the number of “‘paid license-holders’’ in each 
State was determined by totaling the number of sepa- 
rate licenses sold by each State, without regard for 
the fact that two or more licenses may have been sold 
to a single individual; that by its action in so ap- 
propriating the funds in each successive year with 
knowledge of such interpretation and administration 
of the Act, the Congress thereby ratified and confirmed 
that interpretation and administration; that it thereby 
became a part of the Act itself and cannot be changed 
by any adminisrative agency, meaning thereby the 
Secretary of the Interior, or his Solicitor, or his Bu- 
reau of Sport Fisheries and Wildlife. ; 


(4) That when in 1950 Congress enacted the Federal 
Aid in Fish Restoration Act (64 Stat. 430) known as 
the Dingell-Johnson Act approved on August 9, 1950 
as Public Law 681, 81st Congress, and Congress therein 
came to provide for an analogous apportionment of 
funds to the States by the Secretary of the Interior 
from revenues derived from the tax levied upon sports 
fishing equipment, Congress specifically provided in 
Sec. 4 thereof: 
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««* * * The Secretary of the Interior, after making 
the aforesaid deduction, shall apportion the remainder 
of the appropriation for each fiscal year among the 
several States in the following manner, that is to say 
40 per centum in the ratio which the area of each 
State including coastal and Great Lakes waters (as 
determined by the Secretary of the Interior) bears to 
the total area of all the States and 60 per centum in 
the ratio which the number of persons holding paid 
licenses to fish for sport or recreation in the State in 
the second fiscal year preceding the fiscal year for 
which such apportionment is made, as certified to 
said Secretary by the State fish and game departments, 
bears to the number of such persons in all the States: 
* * * (Emphasis supplied.) 


That the Congress, knowing that the phrase “paid 
license holders’’ contained in Sec. 4 of the aforesaid 
Pittman-Robertson Act was being interpreted and ad- 
ministered by the Fish and Wildlife Service of the 
Department of the Interior as meaning the total num- 
ber of hunting licenses sold in each State, and not de- 
siring that such a method of computing the number of 
fishing licenses in each State be adopted for apportion- 
ment of funds under this pending Dingell-Johnson Act, 
selected a different phraseology for Sec. 4 of the Din- 
gell-Johnson Act by specifically providing that the 
States were to count not the number of fishing licenses 
sold, but the number of persons who purchased fishing 
licenses; and Congress, being fully aware of this situa- 
tion and apparently being satisfied with the interpreta- 
tion and administration of Sec. 4 of the Pittman-Rob- 
ertson Act, did not at the time of the passage of the 
Dingell-Johnson Act take any steps to change the lan- 
guage of Sec. 4 of the Pittman-Robertson Act so that 
the language therein might conform to the language 
enacted in Sec. 4 of the Dingell-Johnson Act; and 
thereby Congress recognized, ratified and confirmed 
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the administrative interpretation and administration 
which had been and was being made ot the phrase ‘‘paid 
license holders’’ of Sec. 4 of the Pittman-Robertson 
Act by the Secretary of the Interior through his ap- 
priate officials. 


(5) That by the terms of the Pittman-Robertson Act the 
Secretary of the Interior is not vested with any discretion 
whether or not the funds accruing from the tax upon fire- 
arms, shells and cartridges shall be distributed to the 
States, nor is he vested with any discretion to determine 
the amount of the apportionment which is fixed by the 
terms of the statute itself properly interpreted, nor ques- 
tion nor challenge the certification he receives from the 
several States when made by the State o....cial in charge 
of the game destoration program of said State. 


XII. 


On December 17, 1958 the Director of the Department of 
Conservation of the State of Michigan received a communi- 
cation from S. E. J orgensen, Acting Regional Director of 
the United States Department of the Interior, Bureau of 
Sport Fisheries and Wildlife, copy of which is attached and 
marked Exhibit 5, requesting information regarding the 
sale of hunting, fishing and trapping licenses in accord- 
ance with the provisions of Sec. 120.4 of the Federal Aid 
in Fish and Wildlife Restoration Manual (Revision of April 
1957) by September of each year. This section of the Man- 
ual is quoted verbatim in sub-paragraph (b) of Paragraph 
X of this complaint. 


In response to said communication the Department of 
Conservation in a communication dated December 23, 1958 
certified in the same manner in which it had certified in 
previous years the numbers of hunting and fishing licenses 
which had been sold in the State of Michigan, copy of which 
is attached and marked Exhibits 6 and 1A. 
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As a result of and in pursuance of an oral opinion is- 
sued by the Solicitor of the Department of the Interior, Mr. 
Ross L. Leffler, Assistant Secretary of the Interior in 
charge of the Bureau of Sport Fisheries and Wildlife, 
addressed a communication to all the States, including the 
State of Michigan, dated March 26, 1959, copy of which is 
attached and marked Exhibit 7. In this communication 
the Assistant Secretary informed such States, including the 
State of Michigan, that he would require the director of the 
department of conservation to sign a certificate containing 
the following language: 


“‘T hereby certify to the best of my ability to do so that 
during the fiscal year ending there were 
paid hunting license holders.”’ 


The Assistant Secretary admitted that in many States it 
would be difficult to comply with the requirements of the 
Solicitor’s ruling. On May 29, 1959, Mr. R. W. Burwell, 
Regional Director, addressed a letter to the Department of 
Conservation, copy of which is attached and marked Ex- 
hibit 8; and in response thereto the Department of Con- 
servation of the State of Michigan through its Director in- 
formed the Bureau of Sport Fisheries and Wildlife of the 
Department of the Interior that it would not sign such a 
certificate and indicated its decision in a letter dated June 
10, 1959, a copy of which is attached and marked Exhibit 9. 


On August 18, 1959, Gerald E. Eddy, Director of the De- 
partment of Conservation, State of Michigan, received a 
communication from D. H. Janzen, Director of the Bureau 
of Sport Fisheries and Wildlife of the Department of the 
Interior, copy of which is hereto attached and marked Ex- 
hibit 10, stating that the certifications previously submitted, 
particularly the one of June 10, 1959, were unacceptable 
and warning the Department of Conservation of the conse- 
quences of refusal on the part of the Director to sign the 
certificate submitted for his signature. 
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On September 4, 1959, Gerald E. Eddy, Director of the 
Department of Conservation of the State of Michigan, ad- 
dressed a sworn communication to the Honorable Fred- 
erick E. Seaton, Secretary of the Interior, copy of which 
is attached and marked Exhibit 11, in which he certified 
that to the best of his ability to do so during the fiscal year 
ending June 30, 1958, there were 1,148,210 paid hunting 
license holders, specifying that big game and small game 
licenses sold were to be considered as distinct and separate 
license holders. 


On November 19, 1959, a communication was received by 
Gerald E. Eddy, Director of the Department of Conserva- 
tion, from Ross Leffler, Assistant Secretary of the Depart- 
ment of the Interior, copy of which is hereto attached and 
marked Exhibit 12, informing said Director that his previ- 
ous certificates were unacceptable and that funds were being 
withheld and placed in temporary reserve until the differ- 
ences between the State of Michigan and said Department 
were resolved concerning the interpretation of Sec. 4 of the 
Pittman-Robertson Act, and that enclosed with said letter 
was A Certificate of Apportionment of the Appropriation 
of $16,602,192.61 for Federal Aid to the States, Guam, 
Puerto Rico and the Virgin Islands, Wildlife Restoration 
for the Fiscal Year Ending June 30, 1960, copy of which is 
hereto attached and marked Exhibit 13, which indicated that 
an amount of $487,518.57 was apportioned to the State of 
Michigan, but that a certain unspecified sum was being with- 
held because of the refusal of the Director of the Depart- 
ment of Conservation to sign the certificate heretofore 
mentioned; that according to an official news release dated 
November 18, 1959, issued by the Department of the In- 
terior, copy of which is hereto attached and marked Exhibit 
14, it appears that the sum of $223,239.05 was being with- 
held from the State of Michigan from said funds “pending 
receipt of acceptable certification as to the number of paid 
hunting license holders’? and that in consequence of the 
aforesaid acts on the part of the Secretary of the Interior, 
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the State of Michigan is being deprived unlawfully and 
without warrant of the aforesaid amount of $223,239.05, 
because of the fact that the Secretary of the Interior be- 
lieves that it is incumbent upon him to follow and to abide 
by an erroneous, improper and unwarranted interpretation 
of Sec. 4 of the Pittman-Robertson Act, issued by the Solici- 
tor of said Department of the Interior as aforesaid. 


(e) The plaintiff is informed that many of the States 
have signed the certificate prescribed by the Assistant Sec- 
retary of the Interior, referred to herein, and that appor- 
tionments have been made to said States based thereon for 
the fiscal year 1959-60. Plaintiff requests that the defend- 
ants in their answers disclose what States have signed said 
certificates, the contents thereof, and the calculations used 
by the Bureau in determining and making the apportion- 
ments to said States. 


XIV. 


(a) The fact that it was not intended by the Congress 
in enacting Sec. 4 of the Pittman-Robertson Act that the 
States be required to count individuals who purchased hunt- 
ing licenses rather than the licenses sold, can be gathered 
further from a realization of the extreme difficulty which 
will be encountered in determining the number of individ- 
uals purchasing these licenses particularly in those States 
such as Michigan where the number of such licenses runs 
over a million per year. To determine how many States 
had licensing systems which counted an individual each time 
he purchased more than one kind of hunting license, the 
Bureau of Sport Fisheries and Wildlife in 1957 prepared a 
tabulation entitled ‘‘State Hunting License Figures Which 
Will Be used in Calculating Pittman-Robertson Apportion- 
ments for the Year Beginning July 1, 1957 for Resident 
and Non-Resident.’’ Copies of these tables are hereto at- 
tached and marked Exhibits 15 and 15A. It is to be ob- 
served from these tabulations that the States before whose 
names appear asterisks are those in which there are prob- 
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able duplications of individual hunting license holders; and 
from said tabulations it appears that 28 of the States which 
issue resident licenses have probable duplications, and 26 
of the States which issue non-resident hunting licenses also 
have probable duplications. 


(b) For the year 1955 the Department of the Interior 
through the Fish and Wildlife Service which administered 
the Pittman-Robertson and the Dingell-Johnson programs, 
published a document entitled “National Survey of Fish- 
ing and Hunting—A Report on the First Nation-Wide Eco- 
nomic Survey of Sport Fishing and Hunting in the United 
States During the Calendar Year 1955,’’ the same being 
Circular #44. This document is too bulky to attach as an 
exhibit but plaintiff wishes to make references thereto. On 
page 45 of said survey, it is stated: 


“‘The survey indicated that of the 20,813,000 persons 
who fished during the calendar year 1955, 13,737,000 
purchased fishing licenses at a cost of $37,240,000, and 
of the 11,784,000 persons who hunted, 9,951,000 pur- 
chased hunting licenses at a cost of $39,935,000. 


“For the fiscal year ending June 30, 1955, the States 
reported sales of 19,625,387 fishing licenses yielding 
revenue of $39,501,838 and 16,241,931 hunting licenses 
yielding $42,790,687.”? (Emphasis supplied.) 


Thus it appears that although the survey reported that in 
the year 1955, 9,951,000 persons in the United States pur- 
chased hunting licenses, nevertheless the States reported 
to the Department of the Interior the sale of 16,241,931 
hunting licenses and permits, and the Department accepted 
for apportionment purposes certifications for 14,191,552 
paid hunting license holders. (See Exhibit 2D). Thus it 
is obvious from the aforesaid figures that in that year the 
Department of the Interior accepted certifications from the 
48 States of the Union showing that there was being re- 
ported 4,240,552 more hunting license holders than the 
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number of individual persons who purchased hunting li- 
censes in said States; and that the Department of the In- 
terior not only accepted the aforesaid certifications of li- 
censes sold as being license holders, but apportioned the 
funds which it received for that year under the Pittman- 
Robertson Act on the basis of the aforesaid figure of 14,- 
191,552 license holders. The conclusion is inescapable 
therefore that the Department of the Interior through the 
Fish and Wildlife Service was interpreting and administer- 
ing Sec. 4 of the Pittman-Robertson Act, particularly the 
pertinent language, namely “paid license holders’’ as being 
synonymous with the number of licenses sold rather than the 
number of individuals who purchased hunting licenses. 


(c) Realizing the prospective difficulties the States would 
face in determining how many individuals purchased li- 
censes instead of how many licenses were sold, the Bureau 
of Sports Fisheries and Wildlife of the United States De- 
partment of the Interior on February 7, 1958 entered into 
a contract with the Institute of Statistics of the University 
of North Carolina, authorizing that Institute to make a 
study of this problem. Pursuant to said contract, said Insti- 
tute prepared a report entitled “Estimation of Numbers of 
Paid Holder sof Hunting and Fishing Licenses’’ copy of 
which is too bulky to attach, but to which reference will be 
made. This report is ample proof of how complex and 
difficult and costly it would be for the States which have 
complex licensing structures to comply with the opinion of 
the Solicitor of the Department of the Interior. 


(d) On page 12 Table II of the above report, there ap- 
pears an estimate of what it would cost five States, namely 
Colorado, Florida, Iowa, New York and Washington to com- 
ply with the present ruling of the Solicitor of the Depart- 
ment of the Interior within 95 percent confidence limits of 
plus or minus $10,000 on allotted funds; i.e., that, in 95 per- 
cent of the samples, the estimates of number of individual 
license holders shall not be in error by more than the num- 
ber of licenses equivalent to $10,000 in the funds to be 
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apportioned. For the State of Colorado it would cost $33,- 
570; Florida $2,160; Iowa $21,810; New York $396,000; and 
Washington $15,450; and it has been computed that it would 
cost the Department of Conservation of the State of Michi- 
gan in excess of the amount assigned to New York per year 
in order to comply with the method of sampling discussed 
in Table II of the aforesaid report. 


(e) Table I of the aforesaid report appearing on page 11 
consists of the estimates of sample size required for esti- 
mating the number of persons who purchased hunting li- 
censes during any year with reliability of plus or minus 10 
percent at 95 percent confidence level for total license hold- 
ers in the five same selected States; and the cost to make 
such samples for the State of Colorado is $28,680; for the 
State of Florida $4,710; for the State of Iowa $4,830; for 
the State of New York $20,790; and for the State of Wash- 
ington $4,800. But the fallacy of said method is that there 
would be required accuracy of only within 10 percent of the 
number of license holders estimated to exist in a state and 
that any bias in taking the samples would tend to inerease 
the inaccuracies of that survey even more; and that accord- 
ing to the estimates given for the State of New York there 
could be a discrepancy of up to plus or minus 74,000 li- 
censes and sometimes more and such discrepancy would be 
at variance with the purport and intent of the so-called 
opinion of the Solicitor of the Department of the Interior; 
for under such conditions no State would be certain as to 
what would be its just share from the fund if each State 
were allowed to report within 10 percent limits on the num- 
ber of individuals who bought hunting licenses from that 
State in any one year. 


(f) Thus it can be seen that large sums of money will be 
spent by the States, not for the purpose of providing wild- 
life restoration projects and programs, but rather for the 
payment of statisticians and compilation of statistics so 
that compliance may be made with the improper, illegal and 
unwarranted opinion of the Solicitor of the Department of 
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the Interior; and even though such sampling and statistics 
were compiled at great expense to the States, there could not 
even then be compliance with the letter of the aforesaid 
opinion and ruling of the Solicitor of the Department of the 
Interior. 


(g) Consequently, instead of carrying out the intent and 
will of Congress as expressed in See. 4 of the Pittman-Rob- 
ertson Act, said opinion and ruling which the Secretary of 
the Interior insists must be adhered to would not only be a 
subversion of the intent and will of the Congress but would 
be violative of the judicial principle that an administrative 
construction of an Act of Congress which has been acted 
upon and accepted for a period of 20 years should not be 
changed except by an amendatory Act of Congress. 


XV. 


Under a proper determination of the amount of funds re- 
quired to be apportioned to the State of Michigan for the 
fiscal year 1959-60 by the express terms of the aforesaid 


Pittman-Robertson Act as administered by the Department 
of the Interior since the inception of the game restoration 
program under said Act in 1938, until the aforesaid fiscal 
year 1959-60, the State of Michigan is entitled to the sum of 
$710,757.62, and at the present time, pursuant to the ‘‘Cer- 
tificate of Apportionment of the Appropriation of $16,602,- 
192.61 for Federal Aid to the States, Guam, Puerto Rico 
and the Virgin Islands, Wildlife Restoration for the Fiscal 
Year Ending June 30, 1960,’’ the State of Michigan is being 
unlawfully and without warrant of law deprived of the sum 
of $223,239.05, which sum of money the Secretary of the 
Interior is unlawfully, illegally and without warrant of law 
holding from the State of Michigan and refusing to appor- 
tion to the State of Michigan. 


Wherefore, the State of Michigan, plaintiff, prays for the 
following judgment: 

(1) Ordering, declaring and adjudging pursuant to and 
under the declaratory judgment statutes in such case made 
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and provided, that the phrase “‘the number of paid hunting 
license holders’’ as used in Title 16, USC See. 669¢, 60 
Stats. 656, means the total of separate and distinct hunting 
licenses sold in the State of Michigan during the fiscal year 
1957-58 (Exhibit 1A) in the manner and form certified by 
the Director of the Department of Conservation of the State 
of Michigan since the inception of the Pittman-Robertson 
Act, and as certified by said Director to the Secretary of the 
Interior for the apportionment year ending June 30, 1960. 


(2) Ordering and directing the Secretary of the Interior 
and his Assistant Secretary, Ross L. Leffler, in charge of 
the program of the Bureau of Sports Fisheries and Wild- 
life, to apportion to the State of Michigan the aforesaid 
sum which is being unlawfully withheld by the defendant. 


(3) Ordering and directing the Secretary of the Interior 
and his Assistant Secretary, Ross L. Leffler, to prepare and 
file with the appropriate agencies of the government of the 
United States, the appropriate certificates and papers to 
cause the payment of the said unlawfully withheld funds to 
the State of Michigan. 


Respectfully submitted, 


Stave or Micuican 
Paut L. Apams 
Attorney General 


Samven J. Tora 
Solicitor General 


Nichotas V. Oxps 
Assistant Attorney General 


WENDELL Lunp 
Special Counsel for Plaintiff 
Cafritz Bldg., ‘‘I’’ Street 
Washington, D. C. 
Phone: DI. 7-4377 


Lansing, Michigan 
February 8, 1960. 


MOCIOGAN 
Haunting and Trapping Licenses Sold 


Fishing Liconsos 


Resident Fishing 

“(Wife — Resident Fishing) 
Temporary lonresident Fishing 
Anmial Nonresident Fishing 
Trout Stamps 

Cisco Net 

Retail Minnow Doaler 
Wholesale *innow Doaler 


Scientific Collectors Pormits 
Seientific Collectors Permits 
Resident Fur Doalers 
Nonresident Fur Dealers 
Beaver Trapping Liconse 
***Boaver Soals 

***Ottor Seals 


Resident Small Game 
Nonresident Small Gamo 
Resident Deer (Gun) 
Nonresident Leer (Gun) 

Bow & Arrow Resident Deer 
Bow & Arrow Nonresident Door 
eeeeCamp Pormit 


DEPARNTNT CF CONST). .TION 
During the Fiscal Yoar July 1, 1957 - June 30, 1958 
Sold During the Calendar Year 1957 

Umber Sold 


854,776 
23,694 
123,197 
131.461 
233,417 
180 

1,493 

208 

Total Receipts = Fishing Licenses 


233,417.00 
180,00 
7465.00 


$2,423,861.00 


29,433.00 
2,265.00 
24.00 
1,890.00 
150.00 
7726.00 
19,595.00 


$ . 


22,055.258.00 
129,720.00 
2,089,805.00 
304,745.00 
166,030.00 
584575.00 


——— 24 200,90 
4,797 833-00 
£7,283.662,00 


290 


“Conservative Estimate of wives who fish. Actually covered by liconse, but no charge. 


**Minimm Fee covers up to 200 animals. 


***Seal required on each pelt taken. 


$2.50 for each additional 290. 


Masxcumum, $50.00. 


*e**Camp Permit availablo to four or more licensed deer hunters who are camping together, 
Permits taking one legal deer for camp use. 


Certified Correct, S/ Gaylord 4, ‘valk 
Gaylord A, Walker 
Deputy Director 
Department. of Conservation 
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FOCHIOGAN DEPARTNET OF CONSERVATION 
Hunting and Trapping Licenses Sold During the Fiscal Year July 1, 1956—June 30, 1957 
Fishing Licenses Sold During the Calendar Year 1956 
Trmeof Licenses 


Resident Fishing 

* (Wife - Resident Fishing) 
Temporary Nonresident fishing 
Anma]l Nonresident Fishing 
Trout Stamps 

Cisco Net 

Retail “innow Dealer 
Wholesale i‘innow Dealer 


Trapping 

**Game Breeders 

SeLentific Collectors Permit 
" ” * 


Resident Fur Dealer 
Nonresident Fur Dealer 
Beaver Trapping License 
***Deaver Seals 
***Otter Seals 
$ 45,533.00 


Resident Small Game $1,500,012.00 
Nonresident Small Gare 121,200.00 
Resident Deer (Gun) 1,541,144.50 
Nonresident Deer (Cun) 323,225.00 
Bow and Arrow Resident Deer 132,352.50 
Bow and Arrow lonresident Deer 45,410.00 


*eeeCamp Permit (Deor) = ~ggp siento 
$3.666,511.50 
$6.179,409.50 

| “Conservative Estimate of “ives who fish. Actually covered by license, tut no charge. 

¢*vinimum Fee Covers up to 200 animals. $2.50 for each additional 200, ‘“aximm, 450.00. 

***Seal required on cach polt takon. 


****Camp Permit available to four or more licensee deer hunters who are camping tocethor. 
Permits taking one legal doer for camp use. 


Gaylord A. “alkor 
Deputy Director 
Department of Conservation 


MICHIGAN DEPARTINT OF CONSERVATION 
Htunting and Trapping Licenses Sold During the Fiscal Year July 1, 1955—June 30, 1956 
Fishing Licenses Sold During tho Calendar Year 1955 


Fee Groos Receipts 


Resident Fishing 1.50 3 1,325,005.00 
* (Mite = Resident Fishing) Free 
Temporary Nonresident Fishing 3.00 391,137.00 
Anmal Nonresident Fishing 4.00 574 452.00 
Trout Stamps 226 1.00 226 824.00 
Cisco Not 1.00 177,00 
Retail Mirmow Dealer 5.00 8,&80.00 
Wholesale Minnow Doalor 25.00 ~——52}00,00 
Total Receipts + Fishing Licenses $ 2,521,575.00 


Trapping 12,276 2.00 

**Game Brooders 5.00 Mindrum 
Scientific Colloctors Pemit 26 

" 8 « 


Resident Fur Doaler 
Nonresident Fur Dealer 
Deaver Trapping Liconsa 
°**Peaver Seals 
**790tter Seals 


Resident Small Camo 

Nonresident Small Camo 

Resident Doer (Sun) 1,475,019.00 

Nonresident Deer (Cun) 337 6925400 

Bow and Arrow Kesideat Deor 120,277.50 

Bew and Arrow Nonresident Leer 33.580.00 

veesCamp Pernit (Deer) 2 3.50 00 
Total, Receipts « Hunting Licenses > 3,520,726.50 


GMAND TOTAL — $ 6,255,820.50 
*Conservative Sstimate of Wives who fish, Actually covered by license, but no charge. 
**Yjnimim Fee covers up to 200 animals, $2.50 for cach adcitional 200, Nazcimum $50.00. 
*°*Seai roquised on cach polt talon. 
“eeeCorp Pomit available to four or mora licensed deer hunters who are ea-ping togothor. 


Pormits tating one .egol decor for canp uso. 


Certified Correct_S/ Gaylomd A. ts 
Gaylord A. “walker, 
Assistant Meputy Director 
Acninistrative Services 
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MICHIOAL DEPARIMENT OF CONSERVATION 
Hunting and Trepping Licenses sold During the Fiscal Year July 1, 195%—June 30, 1955 
Fishing Lacenses Sold Daring the Calendar Year 195% 


Breeders 
Scientific Collectors Permit 
« * * 


Resident Far Dealers 


eee*Camp Permit (Deer) 


$5,882,184.50 
*Conservative Estimate of Waves who fish, Actually coverod by licenso, but no charge. 
**xardmm Fee covers up to 200 animals, $2.50 for each additional 200. Maximm £50.00. 
*°*Seal required on each pelt taken. 


eeeeCamp Permit available to four or more licensed deer hunters who are camping 
together. Permits taking one legal deer for camp use. 


Certified Correct_s/ Cavlord A, Walker 
Gaylord A. ‘alkor, 
Assistant Deputy Director 
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MICHIGAN DEPARTMENT OF CONSER\.. ‘TON 
Hunting and Trapping Licenses sold During the Fiscal Year July 1, 1953-June 30, 195% 
Fishing Licenses Sold During the Calendar Year 1953 
Tre of License Creep Reevipts 


Resident Fishing $ 1.279,182.00 
284,684.00 

494,385.00 

208,597.00 

134.00 

8,335.00 


¥ 2,279.967.09 


32,186.00 
“kak Breedore 230.00 
™*Gano Drocdors 258 2.290,00 
Selentitiec Collectors Permit 24.00 
" " ” 
Resident Fur malers 369 3,690.00 
Nonresident Fur Dealers 450.00 
Beaver Trapping License 6,736.00 


**°Deaver Seals 8,529.00 
***Otter Soals 21.00 a 
Total Receipts = Trapping Licenses co] 53.569.00 


Resident Iunting 1,432,454.00 
Nonresident Hunting 12,965.00 
Resident Deer 1,556,950.50 
Nonresident Deer 396 .305.00 
****Camp Permit (Deer) 3,647.00 
Bow and Arrow Resident Deer 103,860.50 
Bow and Arrow Nonsesicent Deov 20.00 2! 4439.00 

Total Mocoipts ~ Hunting Licenses $ 3,636,632.00 


GRAD TOTAL —~ $ 56979,168.00 
“Consorvative ostimatis of the tives of Resident Fishermen actually covered ty license, 
bat no charge made. Jased on fisures available when wives of Nonresicents wore lin 
¢ensed separately, 


**inimm Feo covers us to 200 birds or onimals. $2.50 for each additional 200, Maxte 
mum 950.00. 


***Seaver and Ottor Seals aro required on each pelt taken. 


eee*Canp Permits available only to parties of four or more Jiconsed dcer huntors whe 
are caxping togother. 


Cortifiod Correct S/ Dayiord A kor 


Gaylord A. t 
General Operations Division 


copy 
Eke OO 1E 


Nebraska 
Nevada 


New Hampshire 


New Jersey 
New Mexico 
New York 


North Carolina 


North Dakota 
Ohio 
Cxlahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
Teunessee 
Texae 

‘Utab 

Vermont 
Virginia 
Washingtoo 
‘Weet Virginia 
Wisconsin 
Wyoming 


TOTALS 


FISHING AND HUNTING LICENSE STATISTICS FOR THE UNITED STATES 
Jaly 1, 1957 to June 30, 1958 


Fishing Licenses 
Resident Non-Resident 


464,050 
173,412 
287,713 
1,388,443 
274,901 
104, 651 
9,996 
315,432 
434, 839 
172, 869 
793,370 


27, 046 
18, 250 
167, 186 
20, 255 
118, 402 
3, 748 
1,326 
164, 769 
14,918 
64, 664 
20,151 
38, 792 


Total 


491, 096 
191, 662 
454, 899 
1,408, 698 
393, 303 
108, 399 
11, 322 
480, 201 
449, 757 
237,533 
823,521 
835,152 


‘796, 359 
384, 609 
243, 256 
334, 627 
159, 664 
141,447 

82,980 
222,817 


riser 


139, 780 
598,441 
199, 731 
184, 303 

26,319 

81,977 
141, 540 

77, 807 
TTA, 245 
M49, 616 

76, 40 
876, 633 
399, 710 
349, 966 
656, 848 

16, 187 
228, 622 

85, 186 
558, 267 
818, 341 
126, 467 

72,817 
365,597 
377, 180 
216, 354 
748, 247 


13, 369 

6,498 
81,501 
29,210 
76, 598 
15,196 

5,419 


397,978 
249, 754 
416, 128 
188, 874 
228,045 

98, 176 
228, 236 


Resident 


297, 145 
106, 916 
212, 367 
641,538 
274, 263 

54, 780 

24,965 
150,408 
218, 055 
168, 484 
505,949 
661, 081 
346, 613 
187, 125 
290, 107 
281,708 
153,572 
154, 789 
124, 049 


oded2h.253 


'305, 160 
$7, 320 
20, 124 
$2, 902 

9, 780 
25, 622 
52,976 

9,922 
38, 237 
47, 772 
40, 460 

2,533 
25, 257 
86, 342 
27, 755 
29, 680 

79 
17,408 
41,317 

165, 257 
12, 275 
36, 248 
15, 150 
20,975 
10, 275 

363, 392 


1,409, 752 
197, 100 
668, 565 
252,633 
194, 083 

51,941 
134,953 
151, 462 
116, 044 
619,017 
390, 076 


126, $03 
723, $24 
818, 341 
138, 742 
109, 065 
380, 747 
398, 155 
226, 629 
1,111,579 
182, 508 


113, 659 68, 849 2 


17, 401, 982 


2,775, 623 20, 177, 605 


POLIS eee 


507, 276 
196, 760 
393, 860 
199, 731 
146, 712 

29,289 

68, 755 
185, 609 

89,234 
953, 068 
358, 826 
105,174 
132, 658 
181,576 
275,777 
991,927 

11, 615 
159, 957 
133, 566 
408, 282 
406, 935 
134, 239 

83,079 
388, 436 
278,133 
268, 165 
616, 053 

94, 747 


14, 330, 405 


Hunt: 


Licenses 


Non-Resident 


4,392 
4,368 
13, 747 
1,301 
33, 608 
365 
391 
2,388 
2,199 
6,719 
6,911 
3,170 


433,719 


Total 


301, $37 
111, 284 
226,114 
642, 839 
307, 871 

55,145 

25, 356 
152, 796 
220, 254 
175, 203 
512, 860 
664, 251 
351, 047 
189, 291 
298, 625 
284,279 
179, 708 
161, 196 
126, 460 


L154, 851 
509, 


203, 222 
401, 657 
212,736 
150, 418 

35, 862 

88,952 
188, 258 

92,773 
974, 713 
365, 635 
108, 781 
739, 037 
183,463 
277, 249 
972, 454 

11, 826 
164, 980 
153,959 
431,021 
408, 682 
153,170 
102,919 
397,469 
278,976 
274, 160 
624, 787 
137, 629 


14, 764, 124 


229 


HUN SING LICENSE STATISTICS FOR THt UNITED STATES 
July 1, 1956 to June 30, 1957 


Total Cost to 


Paid Hunting License Holders Hunters for All 


Licenses, Permits, 
State Resident Non-Resident Total Tage and Stamps 


Alabama 280,513 4,001 284,514 $ 608,906. 00 
Arizona 105,446 4,175 109, 621 527,845.00 
Arkansas 225, 268 13, 105 238, 373 531, 683.60 
California 664, 681 1,194 665,875 2,718, 751.85 
Colorado 259, 320 27,717 287, 037 2,373, 462. 00 
Connecticut 56,828 379 57,207 190, 870. 65 
Delaware 22,112 413 22,525 60, 580. 28 
Florida 138,912 2,210 141, 122 818, 338.50 
Georgia 201,073 1,956 203,029 461, 489.63 
Idaho 160,278 5,375 165, 653 926, 003. 00 
linois 550, 308 5,907 556,215 1,419, 553.00 

671, 356 2,956 674, 312 677, 740. 40 

383,051 4,236 387, 287 655, 401,35 

170, 092 1,822 171,914 407, 054. 60 

271,401 7,102 278, 503 903, 576.00 

284, 844 2,966 287,810 315,215.75 

148, 320 26,029 174, 349 1,032, 672. 25 

147,745 5,990 153, 735 548, 835.25 
Massachusette 120,816 1,513 122, 329 385, 176. 62 
Michigan 1,228, 148 21,856 1,250, 004 ___ 3, 666, 511.50 
Minnesota” $50,774 = 2,143 ~~ $52,917 1, 473,881.50 
Mississippi 198, 748 4,875 203, 623 405, 209.50 
Missouri 377,235 3,217 380, 452 1,281,862, 25 
Montana 188, 609 14,801 203,410 1,058, 158.50 
Nebraska 160, 772 4,024 164, 796 462, 526.50 
Nevada 31,603 7,798 39, 401 528,875.50 
New Hampshire 68,856 19,888 88, 744 597, 790. 75 
New Jersey 174, 666 2,749 177,415 744,715.15 
New Mexico 86,536 3,866 90, 402 618, 139.25 
New York 992,317 32, 658 1,024, 975 2,539, 485. 00 
North Carolina 355,276 6,589 361,865 884, 602.50 
North Dakota 108,517 3,479 111, 996 396, 593.50 
Ohio 735,203 3,469 738, 672 1, 662, 800. 00 
Oklahoma 174, 892 2,250 177, 142 421,593.75 
Oregon 271, 287 1,454 272,741 1,576, 829.00 
Pennsylvania 902,772 35,503 938,275 3,606, 211.80 
Rhode Island 13,208 216 13,424 33,405.43 
South Carolina 161,248 4,502 165, 750 392, 618. 30 
South Dakota 141,997 21,135 163, 132 909, 048. 10 
Tennessee 407,921 2,408 410, 329 603,981.00 
Texas 410,617 2,344 412,961 927, 157.65 
Utah 151,078 17,025 168, 103 1,295, 177,50 
Vermont 78,006 17,427 95,433 399, 477. 00 
Virginia 389, 182 8,493 397,675 969, 494.75 
Washington 282,694 742 283,436 1,513, 250.00 
West Virginia 272,862 8, 343 281,205 672, 924, 00 
Wisconsin 643,557 8,112 651, 669 1, 657,821.50 
Wyoming 87,524 29,535 117,059 984, 159.50 


—eeeeoX—eoO——————— 


14, 508, 469 409, 947 14,918, 416 $47,847, 456.41 


Lets ve A iy 


HUNTING LICENSE STATISTICS FOR THE UNITED STATES 
July 1, 1955 to June 30, 195 


Total Cost to 


Paid Hunting License Holders Hunters for All 
Licenses, Permits, 


Resident Non-Resident Total Tags and Stamps 


264, 715 3,347 268, 062 $ 568, 128 

98, 904 3,391 102,295 $17,909 

225, 906 10, 356 236, 262 509, 897 

631, 198 1,153 632,351 2,636,278 

262,219 23, 046 285,265 2,194,294 

54,211 561 $4, 772 180, 807 

18, 442 300 18, 742 47,477 

126, 184 2,236 128,420 734,216 

180, 605 1,941 182,546 414,413 

137, 708 4,537 142,245 849,512 

523,772 5,191 528, 963 1,345,097 

677,817 2, 643 680, 460 713, 121 

370, 098 3,965 374, 063 625, 207 

189, 883 2, 142 192, 025 450,537 

261,619 6, 890 268, 509 837, 968 

243, 767 2,975 246, 742 520, 166 

146, 108 26, 845 172,953 1, 060, 503 

142,617 5,222 147, 839 548, 335 

116,407 1,516 117,923 371, 149 

1, 197, 155 21,626 1,218, 781 3,580, 714 

523,210 1,931 525, 141 1,378, 678 

Mississippi 178, 302 2,629 180,931 346, 260 
Missouri 359, 223 2,517 361, 740 1,195,920 
Montana 192,353 8,557 200,910 1,201, 704 
Nebraska 165,258 2,205 167,463 425,805 
Nevada 32, 164 6, 330 38,494 458,266 
New Hampshire 66, 027 20, 508 86,535 534,616 
New Jersey 165, 358 2,619 167,977 704, 818 
New Mexico 79,199 3, 164 82, 363 550,499 
New York 949,177 26,374 975,551 2,371,239 
North Carolina 340,276 5,981 346,257 830, 894 
North Dakota 103, 906 3,384 107,290 377,379 
Ohio 681,463 2,914 684, 377 1,727, 116 
Oklahoma 182,314 2,007 184, 321 427, 864 
Oregon 274,575 1,428 276, 003 1,522,433 
Pennsylvania 899,931 32,455 932, 386 3,793, 190 
Rhode Island 12, 326 180 12,506 29,935 
South Carolina 149,415 4,089 153,504 363, 442 
South Dakota 147, 808 20, 842 168, 650 893,496 
Tennessee 459,226 2,372 461,598 638, 168 
Texas 396,258 2,276 398,534 859, 638 
Utah 130, 081 15,650 145, 731 1, 100, 002 
Vermont 74, 045 13, 382 87,427 349, 298 
Virginia 374, 177 7,386 381,563 907, 388 
Washington 305,198 679 305,877 1,553, 765 
West Virginia 268,091 7,283 275, 374 644,935 
Wisconsin 610,919 5,520 616,439 1,513, 852 
Wyoming 98,993 38,695 137, 688 1,231,892 


TOTALS 14, 088, 608 373,240 14, 461, 848 $46, 638, 220 
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HUNTING LICENSE STATISTICS FOR THE UNITED STATES 
J ’ Jane 0, 


PAID HUNTING LICENSE HOLDERS 


Alabama 258,959 
Arizona 98,432 
Arkansas 

California 

Colorado 

Connecticut 

Delaware 

Florida 

Georgia 

Idaho 

Tllinois 

Indiana 

Towa 

Kansas 

Kentocky 

Louisiana 

Maine 

Maryland 

Massechusetts 


West Virginia 

Wisconsin 

Wyoming 134,178 
TOTALS ath, 


This includes general resident and non-resident funting licenses, permits, tacs, stamps and such 
free licenses as are distributed by scme states. 


2/ Thies is the gross cost to the hunter for various types and categories of licenses issued by the 
respective states for the privilege of hunting for and/or possessing game birds and mammals. 
The 2,181,566 Migratory Waterfowl Stamps (Duck Stampa) purchased at a cost of $l, 363,132 are 
not included in this table. 


LILAF- BD 
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STATE HUNTING LICENSE STATISTICS FOR THE UNITED STATES 
July 1, 1953 to June 30, 1954 


PAID HUNTING LICENSE HOLDERS TOTAL NO. OF TOTAL cosr?/TO 

NON- ALL LICENSES!/ HUNTERS FOR ALL 

STATE RESIDENT _ RESIDENT TOTAL ISSUED LICENSES ISSUED 
Ase RESIDENT __ RESIDENT TOTAL ISSUED _____CLICENSES ISSUED _ 


Alabama 247,598 2,610 250, 208 255,274 $ 507,630 
Arizona 94,767 2,744 97,511 158, 332 537,921 
Arkansas 214, 446 7,621 222, 067 222, 067 450,894 
© California 613, 140 1,050 614,190 1,237,907 2,451,261 
@ Colorado 414,578 20,225 434, 803 434,803 2,159,254 
Connecticut 56,711 709 $7,420 58,586 189, 040 
Delaware 26, 098 501 26,599 26,599 66, 486 
Florida 114, 611 2,074 116, 685 132,528 625,934 
Georgia 400, 928 1,615 402,543 405, 154 283,139 
Idaho 177, 659 4,359 182,018 352,571 732,475 
e Diinois 518,950 6,410 525, 360 526,258 1,143,919 
Indiana 427,593 2,063 429, 656 452,205 467, 849 
Towa 348, 726 3,286 352, 012 352,012 580, 729 
Kansas 176, 727 2,097 178, 824 238,528 418,451 
Kentucky 243,873 8,270 252,143 252,143 819,106 
Louisiana 248,496 2,992 251,488 251,488 516, 772 
Maine 145,970 25, 061 171,031 171,031 819, 808 
Maryland 138,902 4,395 143,297 146, 781 511,039 
Massachusetts 118,010 3,316 121,326 143, 708 375, 726 


« Minnesota 479,273 481,444 481,444 1,278,120 
Miseiseippi 183,574 184,257 184,257 259, 364 
Missouri 285,462 287,011 287,011 913,167 
Montana 185, 391 187,155 329, 461 803,194 
Nebraska 199,505 207,128 207,128 396, 331 
Nevada 29,494 34, 904 74,235 385, 707 
New Hampshire 66, 678 85,501 90, 705 506, 446 
New Jersey 165, 302 167,375 169, 318 545, 786 
New Mexico 71,040 73,517 74,145 414, 032 

« New York 899, 325 918, 047 918, 047 2,005, 585 
North Carolina 335,937 341,406 357, 092 784, 548 
North Dakota 48,028 49,451 49,451 107,617 

« Ohio 638, 145 640, 713 670, 746 1,464,975 
Oklahoma 173, 709 174, 620 188,158 379, 493 

«Oregon 249, 984 251,415 486, 532 1, 364, 324 

« Pennsylvania 859,137 889, 801 1, 004, 892 3,460,261 
Rhode Island 12, 067 12,254 13,035 29,228 
South Carolina 157,655 161,671 161,671 375,549 
South Dakota 141,892 163,603 163, 603 958, 867 
Tennessee 429, 062 432,344 449,573 491,651 

«Texas 369, 489 371,406 372, 734 834,172 
Utah 140,292 151,424 165, 626 951,579 
Vermont 71,620 81,915 82,035 292,594 
Virginia 358,403 364, 312 501,899 817,425 

« Washington 344,390 345,077 603, 399 1,277, 655 
Weat Virginia 236, 329 ; 241,450 279,931 544,377 

« Wisconsin 590, 062 594, 486 594, 851 1,462,426 

« Wyoming 107,940 138, 728 144,531 1,106, 383 

TOTALS 13, 746, 861 326, 525 14, 073, 38 2 3h 41,504, 


1/ This includes general resident and non-resident hunting licenses, permite, tags, stamps and such fr 
7 licenses as are distributed by some states. There were 347,070 free hunting and fishing licenses 
issued by 16 states. 


2/ This ie the gross cost to the hunter for various types and categories of license aued by the reapec- 
tive states for the privilege of hunting for and/or possessing game birds and mammals. The 
2,271,430 Migratory Waterfowl Stamps (Duck Stamps) purchased at a cost of $4,542, 860 are not in- 


cluded in this table. 
CLAT BE 
era 
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EXHIBIT 3 


September 28, 1956 
Mr. J. Reuel Armstrong 
Solicitor 
Department of the Interior 
Department of the Interior Bldg. 
Washington 25, D. C. 


In re: Federal aid in wildlife restoration 
My dear solicitor: 


The following letter is being written to request an opinion 
from you on what we feel to be an incorrect allotment of 
federal aid in wildlife restoration to the State of Idaho un- 
der the provisions of the Pittman-Robertson Act placing an 
11% tax on sporting arms and ammunition which is, in turn, 
allocated to the states upon a formula involving land area 
of the state and the fishing and hunting licenses sold therein. 


At the present time Idaho’s allotment as to licenses sold 


is based solely upon resident and non-resident fish and game 
licenses or combination fish and game licenses without any 
allotment being granted for the special licenses or permits 
required in addition to the aforementioned licenses for the 
hunting of big game such as deer, antelope, mountain sheep, 
moose, elk and goat. Our conclusion is based upon the 
legislative intent and this office’s interpretation of Section 
36-404, Idaho Code, the pertinent part of which is as fol- 
lows: 


“36-404. Resident Fish and Game Licenses and Per- 
mits—Issuance—Not Transferable—Members of United 
States Services.—Any person over the age of 12 years, 
who has been a bona fide resident of the state of Idaho 
for a period of six months last preceding the applica- 
tion for a license, upon the payment of the fee fixed by 
section 36-407 to the state fish and game director, or to 
any license vendor, shall be entitled to receive from the 
officer, or any authorized agent to whom such payment 
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is made, a fish and game license combined, or a fish or 
game license or both, which shall permit such person to 
pursue, hunt and kill any of the game or birds, except 
deer, prong-horn antelope, mountain sheep, moose, elk 
or goats, mentioned in this act, during the time when it 
shall be lawful to kill the same in any of the counties 
of this state subject to the limitations as to the number 
of each kind of animals or birds provided herein, and 
to catch fish with a hook and line according to the pro- 
visions of this act. Any such person shall be entitled 
to receive from the officer or any authorized agent to 
whom such payment is made, a permit to kill deer, 
pronghorn antelope, mountain sheep, moose, elk or 
goats in accordance with the laws of this state. Such 
a permit or license shall be issued to a person holding 
a license provided for in this chapter, and shall be evi- 
denced by a tag which may be purchased upon payment 
of one dollar for the privilege of hunting deer and 
pronghorn antelope, two dollars for elk, and ten dollars 
for moose, mountain sheep and goat. Provided that a 
license must be had for the hunting or taking of each 
and every one of said animals. * * *’? (Emphasis 
ours). 


It is our interpretation of the above-cited statutory pro- 
vision that the legislative intent of this enactment makes it 
quite clear that the tags issued for the hunting of deer, elk 
and other big game are in reality a “license’’ for the hunt- 
ing of those particular species. It is our opinion that the 
original license purchased by the resident or non-resident 
entitles him to carry a gun afield in the State of Idaho for 
the sole purpose of shooting non-game animals or upland 
game birds and that in order to pursue, hunt and kill big 
game animals as deer, elk, etc., a license evidenced by a 
metal tag must be purchased in order to pursue, hunt or 
kill the particular species of big game for which the particu- 
lar permit or license is purchased. 
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We would greatly appreciate your opinion on the fore- 
going statute and an early reply thereto which would great- 
ly simplify the confusion in this matter inasmuch as if our 
opinion is not upheld, we anticipate proposing new enact- 
ments to our legislature similar to those of other states 
such as Colorado wherein a special written license form is 
issued for each species of big game animal hunted and 
whereby those states receive additional allotments of fed- 
eral aid in wildlife restoration based upon license sales. 


Thanking you in advance for your earliest consideration 
of this problem, I remain, 


Respectfully yours, 
Graypon W. Sire 
Attorney General 


EXHIBIT 34 


UNITED STATES DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SOLICITOR 
Washington 25, D. C. 


November 20, 1956 
Graydon W. Smith 
Attorney General 
State of Idaho 
Boise, Idaho 


My dear Mr. Smith: 


We have considered further the question raised in your 
letter of September 28 concerning the correctness of the al- 
lotment of Federal aid in wildlife restoration to the State of 
Idaho pursuant to the general wildlife restoration legisla- 
tion, known as the “Pittman-Robertson Act’? (16 U.S.C. 
1952 ed., secs. 669-6691). 


For reasons hereafter stated, we believe the allotment to 
the State of Idaho is proper and in accordance with the re- 
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quirements of the Pittman-Robertson Act. Section 3 of 
the Act provides for the establishment of ‘‘The Federal aid 
to wildlife-restoration fund’’ (16 U.S.C. 1952 ed., sec. 669b). 
This fund is created from Federal appropriations author- 
ized by the Act in an amount equal to the annual revenues 
from the tax imposed on the sale of firearms, shells and 
cartridges. The most important provision of the Act, how- 
ever, so far as the question you raise is concerned, is con- 
tained in section 4 of the Act (16 U.S.C. 1952 ed., sec. 669c). 
This section provides, in part, that the Secretary of the 
Interior shall apportion that part of the fund available 
for distribution to the States in the following manner: 


««’.. one half in the ratio which the area of each State 
bears to the total area of all the States and one half in 
the ratio which the number of paid hunting-license hold- 
ers of each State in the preceding fiscal year, as certi- 
fied to said Secretary by the State fish and game de- 
partments, bears to the total number of paid hunting- 


license holders of all the States.” (Underscoring sup- 
plied). 


You will note that the statute bases the distribution spe- 
cifically on the number of individuals, or license ‘‘holders.”’ 


We feel that it is clear from an examination of your State 
law, as quoted in your letter, (Section 36-404, Idaho Code) 
that those persons who purchase from the State a general 
fish and game license combined, or a fish or game license, 
or both, become license ‘‘holders’’ for purposes of the Fed- 
eral statute. Such individual license ‘‘holders,’’ if they 
choose, may acquire additional authorization or permits 
from the State to kill certain species by the acquisition of 
additional permits to kill deer, pronghorn antelope, moun- 
tain sheep, moose, elk, or goat in accordance with the laws 
of the State. This does not, in our judgment, however, 
expand the number of individual license “holders.’’ The 
long-established practice of this Department, as well as the 
intent of the statute require, in our opinion, that the appor- 


237 


tionment be made, as prescribed by the statute, on the basis 
of the number of license “‘holders,’’ or individuals, in the 
various States, as compared to the total number of such 
license ‘‘holders”’ in all of the States. 


Where a particular State has no general license require- 
ment but requires separate licenses for hunting various 
species, we recognize the possibility of inaceuracy or dupli- 
cation in the manner of license ‘‘holders’’ reported by the 
State. We would hope to reduce such inaccuracies to a 
minimum and in the circumstances, if any inequities exist, 
as between the various States, we believe that such inequi- 
ties should be resolved by the States. 


A step in this direction already has been taken. The Sep- 
tember 12, 1956 minutes of the meeting of the Federal Aid 
Committee of the International Association of State Game 
and Fish Commissioners, at Toronto, Canada, contains the 
following significant statement: 


“The inherent license structures of the various 
States may be divided into several broad categories,— 


a. Those States which sell a combined hunting and 
fishing license; 


b. Those which sell a single hunting license and a 
single fishing license (in this category, special tags, 
such as deer tags are often sold to hunting license 
holders) ; and 


ce. Those States which sell two or more types of 
hunting licenses such as small game licenses and big 
game hunting licenses, oftentimes to the same indi- 
vidual. While the basie Act states that the apportion- 
ment should be one half on the basis of the number of 
license holders, the Service, in the ease of eategory ‘‘e’’ 
States actually bases the apportionment to these States 
on the basis of total number of licenses sold. This re- 
sults in many individual license holders in those ‘¢”’ 
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States being counted two or more times each, depend- 
ing on the license structure of the States.”’ 


The report of the Chairman of the Committee states that 
the Committee has instructed him to place this question 
before the Association without recommendation, but with 
the further instruction that the Chairman have a detailed 
study made of the financial questions involved on a nation- 
wide basis for a further detailed study by the Committee. 


Our interpretation of your State law, with relation to our 
operations under the cited Federal statute, places Idaho in 
the ‘‘b’’ group of States regarding license requirements, as 
defined by the Association and the purchase of additional 
hunting tags would not, of course, increase the total num- 
ber of hunters or license “holders’’ within the State. 


We hope this letter will be of assistance to you. Please 
be assured of our interest in this matter and our willing- 
ness to consider the question further if you so desire. 


Sincerely yours, 


J. Revet ARMSTRONG 
Solicitor 


EXHIBIT 4 


November 14, 1957 
Mr. I. T. Quinn, Exec. Dir. 
Commission of Game and Inland Fisheries 
7 North Second Street | 
Richmond 13, Virginia 


Dear I. T.: 


Several weeks ago Mr. Robert H. Johnson discussed 
with me your telephone inquiry concerning the steps your 
Commission would have to follow to expand the license 
base used for computing apportionments under the Federal 
Aid in Fish and Wildlife Restoration Acts. 


We regret that we were unable to furnish this informa- 
tion sooner, but a series of commitments in the field has 
prevented an earlier reply. 
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The direct answer to your question would be that your 
Legislature would merely have to enact legislation to pro- 
vide that a separate license would be required for the hunt- 
ing of every different species of game animal (or fish) in 
the Commonwealth of Virginia. Each license would be in- 
dependent of the other, and an individual holding such a 
single license would constitute a paid hunting license holder. 


It will be obvious to you immediately that such a system 
would result in a great deal of duplication, as many indi- 
viduals would buy the several licenses required for the vari- 
ous types of game which they wished to hunt. The fact 
that duplication of this sort exists has resulted in a move by 
a group of States to request the Fish and Wildlife Service 
to devise a more equitable means of determining the actual, 
ie, non-duplicating, paid hunting license holders. This 
subject was the dénter of much discussion at the last meet- 
ing of the International Association of Game, Fish and 
Conservation Commissioners. 


At the present time, we are engaged in a study of vari- 


ous means by which an equitable count of license holders 
may be secured. It is quite probable that we will find it 
necessary, in accordance with the Federal Aid Acts, to 
establish a new method of making license enumerations. 
Under this circumstance, we would suggest the desirability 
of your postponing a recommendation to your Commission 
or to your Legislature for a revision in your licensing sys- 
tem. It is quite probable that a change of the kind sug- 
gested by you might well be nullified by subsequent action 
designed to insure fair treatment of all States in the ap- 
portionment process. 


I trust this information will be helpful to you, and if we 
ean give you any further information please do not hesi- 
tate to call on us. 

Sincerely yours, 


R. M. Rurserrorp, Chief 
Division of Technical Services 
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EXHIBIT 5 


UNITED STATES DEPARTMENT OF THE INTERIOR 
FISH AND WILDLIFE SERVICE 


BUREAU OF SPORT FISHERIES AND WILDLIFE 
OFFICE OF REGIONAL DIRECTOR 
1006 West Lake Street 
Minneapolis 8, Minnesota 


December 17, 1958 


Mr. Gerald E. Eddy, Director 
Department of Conservation 
300 West Michigan Avenue 
Lansing 26, Michigan 


Dear Mr. Eddy: 


In previous years it has been our practice to request in- 
formation regarding the sale of hunting, fishing and trap- 
ping licenses in accordance with the provisions of Section 
120.4 of the Federal Aid in Fish and Wildlife Restoration 
Manual prior to September 15 of each year. This year our 
request has been delayed pending the determination of the 
data that will be needed to compile data for the Federal 
Aid apportionments for fiscal year 1960. 


Since it has not been determined what information will 
be needed for apportionment purposes, we are requesting 
that you furnish us a letter or tabulation in duplicate show- 
ing the number of licenses, permits, tags, stamps, etc., sold 
by you during the period July 1, 1957 to June 30, 1958. If 
it is not practical to render a report on the fiscal year basis, 
the latest calendar year which overlaps fiscal year 1958 will 
be acceptable. Please show the gross cost to the sportsman 
for each class and type of license as well as the net income 
to the State. This information is needed to supply data in 
response to requests for facts from statistical agencies, 
business analysts, economists, industries and conservation 
organizations. 


241 


The report should be addressed to the Secretary of the 
Interior, Washington, D. C., but should be mailed to the 
Regional Office, Minneapolis, Minnesota. The data should 
be certified as correct by an official of the Fish and Game 
Department or the Department of Conservation. We would 
appreciate receiving the data not later than January 5, 
1959. We realize that this is a rather short notice but we 
would appreciate it if we could have the information by 
that date. 

Sincerely yours, 


S. E. Jorcensen 
Acting Regional Director 


EXHIBIT 6 


December 23, 1958 
Secretary of the Interior 
Washington, D. C. 


Dear Sir: 


Reference is made to a letter of December 17 from S. E. 
Jorgensen, Acting Regional Director of the Bureau of Sport 
Fisheries and Wildlife, requesting information as to hunt- 
ing, fishing, and trapping licenses sold during the fiscal 
year ending June 30, 1958. 


In compliance with that request, we are enclosing a 
tabulation of the desired data, in duplicate. 


Sincerely yours, 


Gartorp A. WaLKER 
Chief Deputy Director 
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EXHIBIT 7 


UNITED STATES DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 


Washington 25, D. C. 
March 26, 1959 


Dear Mr. Eddy: 


You are aware of the difference of opinion that has arisen 
in regard to the method of apportioning Federal Aid in 
Wildlife Restoration funds under Section 4 of the Pittman- 
Robertson Act. The matter has received attention in sev- 
eral recent conventions of the International Association of 
Game, Fish and Conservation Commissioners. It was the 
subject of Resolution No. 9 at the Philadelphia meeting of 
the Commissioners in September 1958. 


Since the Philadelphia convention representatives of the 
Bureau of Sport Fisheries and Wildlife, and of the Office 
of the Solicitor, have had a discussion meeting with the 


Legal Committee of the International Association with re- 
spect to the interpretation of Section 4 of the Pittman-Rob- 
ertson Act. The topic was discussed most recently at a 
combined meeting of the Executive and Federal Aid Com- 
mittees at the North American Wildlife Conference in New 
York City. 


To obtain the necessary guidance for our administration 
of the Act we have requested and secured a legal opinion 
from the Solicitor of the Department of the Interior on the 
meaning of the language contained in Section 4 of the Pitt- 
man-Robertson Act of 1937 as amended. The Solicitor has 
advised us that the term ‘‘paid license holders’? may be 
defined as follows: 


‘‘For its purposes in administering the above-cited 
statute, the Fish and Wildlife Service may assume that 
the term ‘‘paid license holders’’ refers to individuals 
who hold one or more paid licenses in any given State; 
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it should not construe the term to include all licenses 
issued by a State when under State law more than one 
license may be issued to a single individual.’’ 


In harmony with this definition we plan to distribute the 
Pittman-Robertson funds available for apportionment inthe 
fiscal year beginning July 1, 1959, on the basis of numbers 
of paid license holders as certified to us by the States. We 
realize that the determination of the number of these indi- 
viduals will be difficult in some States. However, at this 
time we are prepared to accept certifications addressed to 
the Secretary of the Interior from the State game and fish 
departments for purposes of Section 4 of the Pittman-Rob- 
ertson Act as follows: 


“‘T hereby certify to the best of my ability to do so 
that during the fiscal year ended 
paid hunting license holders.”’ 


This certification should be provided in the form of an 
affidavit over the official seal of the certifying organization. 


What has been said above applies in some measure to the 
apportionment to States of Federal monies for Fish Res- 
toration and Management Projects under Section 4 of the 
Dingell-Johnson Act. This matter is under study now and 
amore specific letter on this subject will be sent you shortly. 


Sincerely yours, 


Ross LerFLer 
Assistant Secretary 
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EXHIBIT 8 


UNITED STATES DEPARTMENT OF THE INTERIOR 
FISH AND WILDLIFE SERVICE 
BUREAU OF SPORT FISHERIES AND WILDLIFE 
1006 West Lake Street 
Minneapolis 8, Minnesota 


May 29, 1959 
Certified Mail 
Return Receipt Requested 
Mr. H. D. Ruhl, Chief 
Game Division 
Department of Conservation 
300 West Michigan Avenue 
Lansing 26, Michigan 


Dear Mr. Ruhl: 


On December 17, 1958, we informally requested informa- 
tion regarding the sale of hunting and fishing licenses. On 
May 15, 1959, Mr. Leffler wrote you a letter relative to the 
certification of fishing license holders. You will recall a 
similar letter dated March 26, 1959, relative to hunting li- 
cense holders. 


We are now formally requesting a certification of license 
holders for each program for Fiscal Year 1958. The certi- 
fication contained in Mr. Leffler’s letters should be used. 
This information will be used in the determination of the 
Fiscal Year 1960 apportionments which will be made as 
soon after July 1, 1959, as circumstances permit. 


For your ready reference, the certification form as shown 
in Mr. Leffler’s letter is as follows: 


“*T hereby certify to the best of my ability to do so 
that during the fiscal year ended , there 
paid hunting license holders.’’ 


This certification should be provided in the form of an 
affidavit over the official seal of the certifying organization. 


SY 
a 
4 
@ 
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The certification should be addressed to the Secretary of 
the Interior, Washington, D. C., but mailed to the Regional 
Office in Minneapolis. 


We would appreciate receiving this information on or 
before June 15th. 
Sincerely yours, 


R. W. Burwen 
Regional Director 


EXHIBIT 9 


June 10, 1959 
Secretary of the Interior 
Washington, D. C. 


Dear Sir: 


Reference is made to Mr. Burwell’s letter of May 29, 
1959, requesting a certification from this office as to the 
number of persons holding paid hunting licenses during the 
fiscal year ending June 30, 1958. 


We are sure you are aware of the fact that this proposed 
certification does not conform with the administrative prac- 
tice accepted by your office in the case of the State of Michi- 
gan with respect to previous certifications since the incep- 
tion of the Pittman-Robertson program. 


We have discussed this problem at considerable length 
with the Attorney General of the State of Michigan. He 
has advised us that he still adheres to the legal position 
taken by his department in the brief and supplemental brief 
filed with the Honorable George W. Abbott, Solicitor of the 
Department of the Interior, dated December 5, 1958, and 
December 23, 1958; namely, that the correct interpretation 
of Section 4 of the Pittman-Robertson Act requires the cer- 
tification of hunting licenses sold. 


Moreover, to comply with your proposed certification will 
entail the expenditure of a considerable sum of money for 
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the purpose of determining how many individuals pur- 
chased hunting licenses, and we do not feel that we could 
justify the expenditure of such money for such a purpose. 
Consequently, we are unable to certify in the manner re- 
quested in Mr. Burwell’s letter of May 29, 1959. As a re- 
sult, we are compelled to submit the certification appearing 
on the following page: 


I hereby certify to the best of my ability to do so that 
during the fiscal year ended June 30, 1958, there were the 
following numbers of hunting licenses sold in the state of 
Michigan: 

Resident Small Game 685,086 
Nonresident Small Game 5,986 
Resident Deer (Gun) 417,961 
Nonresident Deer (Gun) 8,707 
Bow and Arrow Resident Deer 33,206 
Bow and Arrow Nonresident Deer 3,905 


Gerratp E. Eppy 
Director 


EXHIBIT 10 


UNITED STATES DEPARTMENT OF THE INTERIOR 
FISH AND WILDLIFE SERVICE 
BUREAU OF SPORT FISHERIES AND WILDLIFE 
Washington 25, D. C. 

Air Mail 

August 18, 1959 
Mr. Gerald E. Eddy, Director 
Department of Conservation 

Lansing 26, Michigan 


Dear Mr. Eddy: 


During the past several months there have been discus- 
sions between you and personnel of this Bureau relative to 
acceptable certifications of paid hunting license holders and 
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persons holding paid licenses to fish for sport and recrea- 
tion, to be used in making the apportionments for the two 
Federal Aid Acts for Fiscal Year 1960. 


In your letter of June 10, 1959, you indicated that you 
were unable to certify in the manner requested by Assist- 
ant Secretary Ross Leffler in his letters of March 26 and 
May 15. You did submit information relative to the num- 
ber of hunting and fishing licenses sold in your State during 
Fiscal Year 1958. Weare sorry to advise that the informa- 
tion you submitted cannot be considered an acceptable cer- 
tification within the meaning of Section 41.22 of the Rules 
and Regulations for carrying out the Federal Aid to Fish 
and Wildlife Restoration Acts, which are reproduced in 
Item 110.3 of the Federal Aid Manual, 


I am calling this to your attention at this time so that 
you may be aware of our view on the material submitted 
by you. We are in process of obtaining approval from the 
Secretary on amendments to the published regulations to 


more clearly spell out hunting and fishing license submis- 
sion procedures. As soon as this action has been com- 
pleted, which we hope will be within a weeks time, we will 
notify you promptly and trust that you will be in a position 
to submit the required information soon thereafter. 


Sincerely yours, 


D. . Janzen 
Director 
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EXHIBIT 11 


STATE OF MICHIGAN 
DEPARTMENT OF CONSERVATION 
LANSING 26 
September 4, 1959 
The Honorable Fred A. Seaton 
Secretary of the Interior 
Washington, D. C. 


Dear Mr. Seaton: 


In accordance with the practice adopted by the majority 
of states of the Union in certifying license holders for the 
1957-58 fiscal year, I a msubmitting the following certifica- 
tion with these qualifications: 


1. Big game and small game licenses sold are con- 
sidered distinct and separate license holders. It is 
obvious that all but 6 states reporting have based their 
certification on this premise. 


2. We assume that the Fish and Wildlife Service 
will provide all states which have decreased their li- 
cense holders below the number of licenses sold with 
an opportunity to revise their figures. 


“‘T hereby certify to the best of my ability to do so 
that during the fiscal year ended June 30, 1958, there 
were 1,148,210 paid hunting license holders.’’ 


Geratp E. Eppy 
Director 
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EXHIBIT 12 


UNITED STATES DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 
Washington 25, D. C. 
Certified Mail 
Return Receipt Requested 
November 19, 1959 
Dear Mr. Eddy: 


Transmitted herewith by Certified Mail, Return Receipt 
Requested, are true copies of the Certificates of Apportion- 
ment of funds to the States for Federal Aid in Wildlife 
Restoration and Fish Restoration projects under the terms 
of the Pittman-Robertson Act (50 Stat. 917) as amended, 
and the Dingell-Johnson Act (64 Stat. 430) for the fiscal 
year ending June 30, 1960. 


As you know, in the matter of counting licenses for ap- 
portionment purposes, the Solicitor of the Department of 
the Interior rendered an opinion dated June 4, 1959. A 


copy of this opinion was furnished you. For your conveni- 
ent reference another copy is enclosed. 


Briefly, the opinion means that we must count only paid 
hunting license holders and not the total number of all 
types of hunting licenses sold in your State. Your certifica- 
tion as to the number of paid hunting license holders does 
not conform to the Solicitor’s interpretation of Section 4 
of the Pittman-Robertson Act. 


In order to make an apportionment of funds and to 
avoid hardship we have made a partial apportionment to 
your State. This apportionment is based upon area and 
certain categories of licenses sold in your State. These 
categories are circled in red on the enclosed photocopy of 
your license tabulation which you submitted as supporting 
data. The final apportionment cannot be made until you 
submit a certification in conformance with the guidelines 
laid down in my letter of March 26, 1959, as to the number 
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of paid hunting license holders in your State for the period 
July 1, 1957 to June 30, 1958. Funds withheld will be 
placed in temporary reserve until the matter is resolved. 


We ask that you use the exact form prescribed in my 
letter to you of March 26, 1959, without any qualifying 
statements or additional data. For your convenience in 
furnishing this information the form is as follows: 


“T hereby certify to the best of my ability to do so 
that during the fiscal year ended 
paid hunting license holders.’’ 


Any State desiring to participate in the benefits of the 
Acts for the current fiscal year ending June 30, 1960, must 
notify the Secretary of the Interior of such desire within 
60 days after receipt of the Certificates of Apportionment 
as required by the above designated Acts. The notices of 
desire to participate in both Acts may be incorporated in 
one letter. 


We sincerely hope that you will act in accordance with 
the above in the near future so that the final apportion- 
ment of all Pittman-Robertson funds may be made. 


Sincerely yours, 


Ross LEFFLER 
Assistant Secretary 
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EXHIBIT 13 


UNITED STATES DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 
Washington 25, D. OC. 


Certificate of Apportionment of the Appropriation of 
$16,602,192.61 for Federal Aid to the States, Guam, Puerto 
Rico, and the Virgin Islands in Wildlife Restoration for the 
Fiscal Year Ending June 30, 1960. 

To: The Secretary of the Treasury 


The State Fish and Game Departments 

The Governor of Guam 

The Secretary of Agriculture and Commerce of 
Puerto Rico 

The Governor of the Virgin Islands 


The several State Fish and Game Departments having 
submitted data showing the number of paid hunting license 
holders for the Fiscal Year ended June 30, 1958, and the 
areas of the several States as determined by the Bureau 
of the Census being available, pursuant to the Federal Aid 
in Wildlife Restoration Act approved September 2, 1937 (50 
Stat. 917), as amended, I therefore certify: 


of the Interior, I have, in ¢ above-desig- 
nated Act, as amended, estimated $766,192.61 to be neces- 
sary for the administration of said Act and have deducted 
said sum for that purpose. 


Second: That I have determined, deducted, and appor- 
tioned from said appropriation for the conduct of wildlife 
restoration projects in Guam $12,000, Puerto Rico $12,000, 
and the Virgin Islands $12,000. 


Third: That I have, in compliance with the provisions of 
Section 4 of said Act, as amended, determined, deducted 


and apportioned for the conduet of wildlife restoration proj- 
ects in Alaska and Texas $790,000 each, being the maximum 
of five percent of the total amount apportioned to the 
States; and in Connecticut, Delaware, Hawaii, New Hamp- 
shire, Rhode Island, and Vermont $79,000 each, being the 
minimum of one-half of one percent of the funds available 
for apportionment to the States. 


Fourth: That I have, in conformance with the Solicitor’s 
interpretation of Section 4 of said act, dated June 4, 1959, 
temporarily withheld the sum of $523,221.99 of the ap- 
portionment to six States pending the receipt of accept- 
able certifications of paid hunting license holders. 


Fifth: That after making the aforesaid deductions and 
apportionments, I have, as authorized and directed by law, 
apportioned the remainder of said appropriation, viz. $13,- 
222,778.01 among the remaining 42 States in the manner re- 
quired by Section 4 of said Act as amended, that is to say, 
$6,873,000 in the ratio which the area of each remaining 


State bears to the total area of all the remaining States, 
and $6,349,778.01 in the ratio which the number of paid 
hunting license holders in each remaining State bears to 
the total number of paid hunting license holders in all the 
remaining States. 


That the sums which in accordance with the foregoing 
I have apportioned to the States are as follows: 


Alabama $278,169.87 
Alaska 790,000.00 
Arizona 334,814.01 
Arkansas 244,807.77 
California 715,651.11 
*Colorado 351,939.01 
Connecticut 79,000.00 
Delaware 79,000.00 


* Portion of funds in the aggregate sum of $523,221.99 temporarily withheld 
pending receipt of acceptable certification of paid hunting license holders. 


Florida 222,612.58 
Georgia 256,548.51 
Hawaii 79,000.00 
Idaho 296,603.43 
Illinois 394,056.93 
Indiana 417,762.83 
Iowa 310,712.66 
Kansas 300,296.72 
Kentucky 249,518.82 
Louisiana 261,916.05 
Maine 170,568.56 
Maryland 105,732.40 
Massachusetts 82,929.89 
“Michigan 487,518.57 
*Minnesota 368,367.80 
Mississippi 221,896.64. 
*Missouri 347,067.67 
*Montana 473,192.84 
Nebraska 274,876.58 
Nevada 296,096.40 
New Hampshire 79,000.00 
New Jersey 99,289.38 
New Mexico 350,799.04 
New York 608,667.74 
North Carolina 312,438.10 
North Dakota 231,876.75 
Ohio 444,084.00 
Oklahoma 266,308.45 
Oregon 380,558.49 
Pennsylvania 590,597.68 
Rhode Island 79,000.00 
South Carolina 159,295.84 
South Dakota 270,605.28 
Tennessee 308,364.23 
Texas 790,000.00 


* Portion of funds in the aggregate sum of $523,221.99 temporarily withheld 
pending reccipt of acceptable certification of paid hunting license holders. 


Utah 288,185.17 
Vermont 79,000.00 
Virginia 300,999.00 
Washington 308,869.39 
West Virginia 194,397.31 
“Wisconsin 331,460.62 
Wyoming 312,323.89 


Done at the City of Washington this 17th day of Novem- 
ber, 1959 as witness my hand and the seal of the Depart- 
ment of the Interior. 


Frep A. SEATON 
Secretary of the Interior 


* Portion of funds in the aggregate sum of $523,221.99 temporarily withheld 
pending receipt of acceptable certification of paid hunting license holders. 


A true copy: S. E. Jorgensen, Chief, Branch of Federal 
Aid. 


EXHIBIT 14 


DEPARTMENT OF THE INTERIOR 
INFORMATION SERVICE 


Fish and Wildlife Service 
For Release November 18, 1959 


Interior AuLors Fiso anp Gsme Funps To StaTEs 


Federal Aid funds totaling $20,612,778, which includes 
the last of the five Pittman-Robertson ‘‘backlog’’ allot- 
ments of $2,693,494 each, have been apportioned to the 
States for their fish and game restoration programs for the 
year ending June 30, 1960, Secretary of the Interior Fred 
A. Seaton announced today. 


Fish restoration funds for fiscal year 1960 amount to 
$5,300,000; game restoration, $15,312,778. 
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These funds are derived from Federal excise taxes col- 
lected from the manufacturers—an 11 percent tax on sport- 
ing guns and ammunition for the restoration of game (Pitt- 
man-Robertson Act, approved September 2, 1937) and a 
10 percent tax on fishing rods, reels, creels and artificial 
lures, baits and flies (Dingell-Johnson Act, approved Aug- 
ust 9,1950). Both taxes apply on the manufacturer’s price. 


Secretary Seaton, acting under the Department Solici- 
tor’s interpretation of the Pittman-Robertson Act’s provi- 
sions prescribing the methods for apportioning Federal 
funds for wildlife restoration, temporarily withheld $523,- 
221.99 of the apportionment to six States pending receipt 
of acceptable certification as to the number of paid hunting 
license holders. 


The States, and amounts involved, inelude Colorado, 
$61,970.59; Michigan, $223,239.05; Minnesota, $93,687.13; 
Montana, $1,558.29; Wisconsin, $116,962.27, and Missouri, 
$25,804.66. 


Adoption by several States of licensing structures requir- 
ing separate licenses for various species of game created a 
controversy among State conservation commissions as to 
whether a hunter holding two or more separate licenses 
should be counted as a single license holder, or as a sepa- 
rate license holder for each license issued to him. The De- 
partment received several requests for a formal Solicitor’s 
opinion. 

At its annual meeting in Philadelphia, in September 
1958, the International Association of Game, Fish and 
Conservation Commissioners adopted a resolution request- 
ing the Solicitor to withhold a decision until the Associa- 
tion’s legal committee could present its views. This was 
done and a formal opinion was requested, on November 
20, 1958, at a meeting with the Department Solicitor, 
George W. Abbott, and representatives of the Fish and 
Wildlife Service. 
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The Solicitor’s opinion, dated June 4, 1959, held that the 
phrase ‘‘number of paid hunting license holders,’’ as used 
in the apportionment formula, referred to individuals to 
whom the State has issued one or more licenses, and not to 
the number of licenses sold in the State during a given 
fiscal year. 


The apportionment announced today is the first to be 
made since issuance of the interpretive opinion. 


At the 1959 meeting of the International Association, at 
Clearwater, Florida, in September, the Association adopt- 
ed a resolution endorsing the Department’s solicitation of 
the apportionment formula. 


The program is administered by the Bureau of Sport 
Fisheries and Wildlife, Fish and Wildlife Service. 


Funds are apportioned in accordance with a formula pre- 
scribed by Federal law based upon the area of each State 
and the number of license holders in the State during the 
base fiscal] year. In the distribution of wildlife restoration 
funds, one-half of the funds available for distribution are 
divided among the States according to the ratio which the 
area of each State bears to the total area of all the States 
and one-half in the ratio which the number of paid hunting 
license holders in each State bears to the total number of 
paid hunting license holders in all States during the pre- 
seribed period. 


Funds in aid of fish restoration are apportioned similarly 
with 40 percent of the available funds divided on the basis 
of area and 60 percent on the basis of sport fishing license 
holders. The maximum apportionment to any State for 
either program is limited by law to five percent of the 
total, while the minimum apportionment for game restora- 
tion is one-half percent and for fish restoration one percent. 


One of the results of statehood for Alaska is to make 
available to her for the first time the maximum amounts of 
both game restoration and fish restoration money. Texas 
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shared the top spot in game restoration funds. Each State 
has an apportionment of $790,000.00, which is $30,000.00 
below the maximums of last year. Texas, California, and 
Minnesota joined Alaska in getting the maximum for res- 
toration of fish, each State having an apportionment of 
$263,500.00. The 1959 maximum for fish restoration was 
$216,000.00. Previously, Alaska had been receiving a statu- 
tory $90,000.00 for game programs and $75,000.00 for fish 
work. 


The minimum amount for game restoration for fiscal 1960 
is $79,000.00, received by New Hampshire, Rhode Island, 
Connecticut, Delaware, Hawaii and Vermont. (Although 
Hawaii only recently became a State, it has been receiving 
funds on the regular State formula because of congression- 
al action July 2, 1956.) In 1959, the minimum was $82,- 
000.00. For fish restoration the minimum for 1960 is $52,- 
700.00, compared with $46,000.00 in 1959. States receiving 
the minimum for fish restoration are Connecticut, Dela- 
ware, Maryland, New Hampshire, Massachusetts, New Jer- 
sey, Vermont, West Virginia, Hawaii, Maine and North 
Dakota. 


Guam, which became eligible for Federal aid in 1958, 
Puerto Rico and the Virgin Islands each receive $12,000.00 
a year for game restoration programs and $10,000.00 each 
for fish restoration. 


Federal Aid money is matched by State money on the 
basis of $3.00 Federal Aid to $1.00 State funds, although 
in actual practice the States carry out all projects with 
their own funds, and are reimbursed for up to 75 percent 
of project costs. 


To obtain the benefits of the Federal grants, the States 
submit project proposals to the Bureau of Sport Fisheries 
and Wildlife. When Federal Aid projects are approved by 
the Bureau, the State fish and game departments proceed 
to carry out the plans, spending their own funds. The 
States then submit reimbursement claims for 75 percent of 
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the costs of the project, either periodically or at the com- 
pletion of the work. All equipment, lands, and structures 
become the property of the States. All project workers are 
hired by the States and are State employees. 


Apportionments to the 50 States for fiscal year 1960 for 
both fish and wildlife projects are attached. 


APPORTIONMENT FOR FEDERAL AID IN FISH 
AND WILDLIFE RESTORATION FISCAL YEAR 1960 
Fish Wildlife 
Alabama $100,569.39 $278,169.87 
Alaska 263,500.00 790,000.00 
Arizona 94,220.77 334,814.01 
Arkansas 95,962.61 244,807.77 
California 263,500.00 715,651.11 
*Colorado 117,618.54 351,939.01 
Connecticut 52,700.00 79,000.00 
Delaware 52,700.00 79,000.00 
Florida 106,843.39 222,612.58 
Georgia 100,499.30 256,548.51 
Hawaii 52,700.00 79,000.00 
Idaho 83,269.54 296,603.43 
Tlinois 154,089.16 394,056.93 
Indiana 139,962.69 417,762.83 
Towa 89,789.30 310,712.66 
Kansas 83,751.76 300.296.72 
Kentucky 82,924.33 249,518.82 
Louisiana 57,324.44 261,916.05 
Maine 52,700.00 170,568.56 
Maryland 52,700.00 105,732.40 
Massachusetts 52,700.00 82,929.89 
*Michigan 214,605.89 487,518.57 
“Minnesota 263,500.00 368,367.80 


* Portion of funds in the aggregate sum of $523,221.99 temporarily withheld 
pending receipt of acceptable certification of paid hunting license holders. 
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Fish Wildlife 
Mississippi 58,432.52 221,896.64 
*Missouri 136,064.65 347,067.67 
*Montana 123,173.59 473,192.84 
Nebraska 74,045.23 274,876.58 
Nevada 72,928.50 296,096.40 
New Hampshire 52,700.00 79,000.00 
New Jersey 52,700.00 99,289.38 
New Mexico 88,700.54 350,799.04 
New York 148,425.26 608,667.74 
North Carolina 87,252.12 312,438.10 
North Dakota 52,700.00 231,876.75 
Ohio 154,402.37 444,084.00 
Oklahoma 110,363.30 266,308.45 
Oregon 111,651.99 380,558.49 
Pennsylvania 119,178.89 590,597.68 
Rhode Island 52,700.00 79,000.00 
South Carolina 54,638.58 159,295.84 
South Dakota 63,679.06 270,605.28 
Tennessee 127,556.15 308,364.23 
Texas 263,500.00 790,000.00 
Utah 70,748.64. 288,185.17 
Vermont 52,700.00 79,000.00 
Virginia 81,724.27 300,999.00 
Washington 98,507.82 308,869.39 
West Virginia 52,700.00 194,397.31 
“Wisconsin 197,180.32 331,460.62 
Wyoming 83,515.09 312,323.89 


* Portion of funds in the aggregate sum of $523,221.99 temporarily withheld 
pending receipt of acceptable certification of paid hunting license holders. 
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Answer 
(Filed May 20, 1960) 
Defendants answer the complaint as follows: 
I. Admitted, except that defendants deny that this is an 
action to compel them to comply with the provisions of the 
act of September 2, 1937, as amended, and allege that it is 


an action to compel them to comply with plaintiff’s erro- 
neous interpretation of said act. 


II. Admitted, except that defendants deny that the cited 
statutes give this Court jurisdiction of this action. 


TII. Admitted. 


IV. Admitted that the statutes cited in paragraph IV (a) 
authorize the Secretary of the Interior to administer a 
Federal-aid program of wildlife restoration and to make 
an apportionment of Federal funds to the States in accord- 
ance with the formula set down in the quoted portion of 


Section 669¢c of Title 16, United States Code. The remain- 
der of the allegations under ‘‘IV’’ are denied for lack of 
knowledge and information to form a belief. 


VI. Denied for lack of knowledge and information to 
form a belief. 


VII. Admitted. 

VIII. Denied for lack of knowledge and information to 
form a belief. 

IX. Denied for lack of knowledge and information to 
form a belief. 

X. (a) Admitted. 

X. (b) Admitted. 


X. (ce) Admitted, but deny that the acceptance of the 
certifications by the State of Michigan prior to 1959 evi- 
dences an administrative interpretation of the Pittmann- 
Robertson Act in accordance with plaintiff’s erroneous 


264 


interpretation of said act, since the certifications by the 
State of Michigan prior to 1959 did not disclose to what 
extent, if any, more than one hunting license was sold to 
one person, and allege that such certifications were accepted 
by the Fish and Wildlife Service without bringing the mat- 
ter to the attention of the Secretary or Assistant Secretary 
of the Interior and that there was no occasion to do so. 


X. (d) Denied that it is plainly evident from said cer- 
tifications that they did not indicate the number of persons 
who purchased hunting licenses. 


X. (e) Admitted, except for first sentence which is 
denied. It is denied that the acceptance of certifications 
by the State of Michigan prior to 1959 evidences an admin- 
istrative interpretation of the Pittmann-Robertson Act in 
accordance with plaintiff’s erroneous interpretation of said 
act, since the certifications by the State of Michigan prior 
to 1959 did not disclose to what extent, if any, more than 
one hunting license was sold to one person, and allege that 


such certifications were accepted by the Fish and Wildlife 
Service without bringing the matter to the attention of the 
Secretary or Assistant Secretary of the Interior and that 
there was no occasion to do so. 


X. (f) Admitted, but deny that the acceptance of the 
certifications by the State of Michigan prior to 1959 evi- 
dence an administrative interpretation of the Pittmann- 
Robertson Act in accordance with plaintiff’s erroneous 
interpretation of said act, since the certifications by the 
State of Michigan prior to 1959 did not disclose to what 
extent, if any, more than one hunting license was sold to 
one person, and allege that such certifications were accepted 
by the Fish and Wildlife Service without bringing the mat- 
ter to the attention of the Secretary or Assistant Secretary 
of the Interior and that there was no occasion to do so. 


XI. (a) Admitted. 
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XI. (b) (Introductory paragraph) Admitted, except that 
it is denied that said opinion did not apply to States which 
issued separate and distinct licenses for hunting distinct 
species of wildlife. 


(1) The first twelve lines of paragraph XI (b) (1) are 
denied for lack of knowledge and information to form a 
belief. The balance of said paragraph is admitted, but 
defendants deny that the acceptance of certifications by the 
State of Wisconsin prior to 1959 evidences an administra- 
tive interpretation of the Pittmann-Robertson Act in ac- 
cordance with plaintiff’s erroneous interpretation of said 
Act, since the certifications by the State of Wisconsin prior 
to 1959 did not disclose to what extent, if any, more than 
one hunting license was sold to one person, and allege that 
such certifications were accepted by the Fish and Wildlife 
Service without bringing the matter to the attention of the 
Secretary or Assistant Secretary of the Interior and that 
there was no occasion to do so. 


(2) Admitted, but deny that the letter from R. M. Ruth- 
erford to I. T. Quinn evidences an administrative interpre- 
tation of the Pittmann-Robertson Act in accordance with 
plaintiff’s erroneous interpretation of said act, since if the 
Commonwealth of Virginia had taken action in accordance 
with said letter, certifications by the Commonwealth of 
Virginia in accordance therewith could not have been dis- 
closed to what extent, if any, more than one hunting license 
was sold to one person, and allege that such communication 
between officials of the Commonwealth of Virginia and of 
the Bureau of Sport Fisheries and Wildlife was not 
brought to the attention of the Secretary or Assistant 
Secretary of the Interior and that there was no occasion 
to do so. 


(3) Denied. 


(4) Denied, except the quotation from the Dingell-John- 
son Act. 


(5) Denied. 
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XII. Admitted, except for the last sentence which is 
denied for lack of knowledge and information to form a 
belief that said certification was in the same manner as 
previous certifications submitted for the State of Michigan. 


XIII. Admitted, except for the statements (1) that the 
Assistant Secretary in his letter dated March 26, 1959 (Ex- 
hibit 7 attached to complaint) ‘‘admitted that in many 
States it would be difficult to comply with the requirements 
of the Solicitor’s ruling,’’ (2) that the letter from the Direc- 
tor, Bureau of Sport Fisheries and Wildlife, Department 
of the Interior (Exhibit 10 attached to complaint) contained 
a ‘‘warning,’’ (3) that the State of Michigan is being 
deprived unlawfully and without warrant of the sum of 
$223,239.05, and (4) that the interpretation issued by the 
Solicitor of the Department of the Interior of section 4 of 
the Pittman-Robertson Act is erroneous, improper and 
unwarranted, all of which are denied. 


XIII. (e) Admitted that many of the States have signed 
the certificate prescribed by the Assistant Secretary of the 
Interior and that apportionments of funds have been made 
thereon for the Fiscal Year 1959-1960. 


XIV. (a) Admitted that the Bureau of Sport Fisheries 
and Wildlife in 1957 prepared the tabulations attached to 
the complaint as Exhibits 15 and 15A. The remaining alle- 
gations of the paragraph are denied. 

XIV. (b) Denied, except for the statements contained in 
the first seventeen lines of the paragraph which are ad- 
mitted. 

XIV. (c) Admitted that the Bureau of Sport Fisheries 
entered into a contract with the Institute of Statistics of 
the Norh Carolina State College and that the Institute pre- 
pared a report. The remainder of the paragraph is denied. 

XIV. (d) Admitted, and it is alleged that said Table IT 
related to only one of several dependable and acceptable 
sampling methods all of which would involve different costs, 
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if any State were to resort to a sampling method because 
of a system of multiple licenses in an effort to provide the 
kind of certification required by section 4 of the Pittmann- 
Robertson Act. 


XIV. (e) The first sentence of this paragraph is ad- 
mitted. The second sentence is denied. It is denied that 
the opinion issued by the Solicitor of the Department of 
the Interior is a ‘‘so-called” opinion. 


XIV. (f) Denied. 
XIV. (g) Denied. 


XV. Denied. 
ADDITIONAL DEFENSES 


1. The complaint fails to state a claim upon which relief 
can be granted. 


2. This action is beyond this Court’s jurisdiction as an 
unconsented suit against the United States. 


3. This is not an appropriate action for mandatory relief, 
since it involves the performance of a discretionary fune- 
tion by the Secretary of the Interior. 


4. The action taken by the Secretary and the Assistant 
Secretary of the Interior is in all respects in accordance 
with law. 

Gzorce Cocuran Dovs 

Assistant Attorney General 
Donato B. MacGurveas 
Attorney, Department of Justice 
Attorneys for Defendants. 
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Interrogatories Propounded By Plaintiff To Be Answered 
By Defendants Under Oath 


(Filed Oct. 3, 1960) 


Interrogatory No. 1: Please state how apportionment 
of funds to the states accruing from tax imposed by section 
610, Title 4, Revenue Act of 1932 (47 St. 169, as extended 
and amended) was made by the Bureau of Sport Fisheries 
and Wildlife, Department of Interior, or their predecessors 
from 1938 through 1959. 


Interrogatory No. 2: Please state who determined the 
method or methods of computation used for fund distribu- 
tion to the states under section 610, Title 4, Revenue Act 
of 1932, from 1938 through 1959. 


Interrogatory No. 3: Please state whether or not there 
was any request by the Bureau of Sport Fisheries and Wild- 
life, Department of Interior or their predecessor to the 
State of Michigan or any other state for any computations 
of hunting license duplications for years of 1938 through 
1959. 


Interrogatory No. 4: Please state whether or not certifi- 
cations of hunting license sales made to the Secretary of 
the Interior or his predecessor by the State of Michigan 
for the years 1938 through 1959 indicated numbers of deer 
licenses sold, small game and bow and arrow licenses sold 
by the State of Michigan. 


Interrogatory No. 5: Please state why certificates from 
the State of Michigan prior to 1959 were accepted and 
monies apportioned pursuant thereof. 


Interrogatory No. 6: Please state if certifications made 
by the State of Michigan prior to 1959 do not reflect the 
number of individual paid hunting license holders, why 
were these certifications accepted and monies paid thereon. 


Interrogatory No. 7: Please state what was indicated by 
the certificates of 1938 through 1959 of hunting licenses 


269 


made by the State of Michigan to the Bureau of Sport 
Fisheries and Wildlife or its predecessors. 


Interrogatory No. 8: Please state the reason for accept- 
ance of certificates from the State of Michigan during the 
years 1938 through 1959. 


Interrogatory No. 9: Please state what was the effect of 
the acceptance of certificates from the State of Michigan 
during the years of 1938 through 1959. 


Interrogatory No. 10: Please state whether the 1959 cer- 
tificates of the State of Michigan followed the same general 
form as certificates for other years. 


Interrogatory No. 11: Please state what states have 
signed certificates for 1959 and 1960 and what method has 
the Bureau used to calculate apportionments to said states. 


Interrogatory No. 12: Please state why, when the 1955 
survey contained in a national survey of fishing and hunt- 
ing, Circular No. 44, shows that 11,000,784 persons hunted 
and that 9,951,000 purchased licenses, that the Department 
of Interior accepted for apportionment purposes, the figure 
of 14,191,552 paid hunting license holders. 


Interrogatory No. 13: Please state why the Bureau of 
Sport Fisheries and Wildlife has not questioned certifica- 
tions of certain other states, since information gathered by 
the Bureau since 1956 (Exhibits 15 and 15a of complaint, 
Civil Action No. 638-60) indicates some degree of duplica- 


tion of individual hunting license holders in more than half 
of the states. 
Respectfully submitted, 


Paut L. Apams 
Attorney General 
State of Michigan 


Samvet J. Tora 
Solicitor General 


Nicuotas V. Oxps 
Assistant Attorney General 


By Jerome Mastowsx1 
Jerome Maslowski 
Assistant Attorney General 


Attorneys for Plaintiffs, 
The Capitol, Lansing, Michigan 


WenveLt Lunp 
Attorney at Law 
1625 Eye Street, N.W. 
Washington 6, D. C. 
Attorney for Plaintiff 


Dated: September 30, 1960 
Defendant’s Response To Plaintiff’s Interrogatories In 
Civil Action No. 638-60 
(Filed December 7, 1960) 


Answer to Interrogatory No. 1 


I do not have personal knowledge of the subject matter 
of this Interrogatory but I am informed that apportion- 
ments to the States during the period 1938 through 1959 
were made as follows: 


a. The sum of money collected each year by the Federal 
excise tax on firearms, shells, and cartridges and made 
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available by the U. S. Treasury Department for apportion- 
ment to the States. 


b. The land area of the several States was obtained from 
three sources: 


1. Geological Survey Bulletin 817 of the U. 8. De- 
partment of the Interior. 


2. Statistical Abstract of the United States issued 
by the U. S. Department of Commerce. 


3. United States Census of Agriculture issued by the 
Bureau of Census, Department of Commerce. 


ce. Data on which to make the apportionment of funds to 
which each State was entitled on the basis of the number 
of its paid hunting license holders were obtained from 
certifications submitted by the game departments of the 
States; that as to those certifications which contained a 
tabulation of various kinds of licenses and the number of 
each sold personnel of the Branch of Federal Aid assumed 
the responsibility for screening such certifications in order 
to eliminate obvious duplications and errors; that this 
screening did not, however, account for the number of 
individuals which may possibly have been eredited more 
than once in the certifications of those States which issued 
special types of licenses listed in the certification; that it 
was not, however, in the earlier years of the program 
thought necessary by Federal Aid personnel to take any 
action with regard to this possibility of duplication; that 
the licensing systems, considering the States as a whole, 
were much simpler then than now and personnel directly 
administering the program did not consider the problem 
of undetectable duplications in the certifications to be a 
serious one: that with the foregoing data the Branch of 
Federal Aid made the necessary computations in accord- 
ance with the Federal Aid in Wildlife Restoration Act and 
apportioned funds to the several States. 


Answer to Interrogatory No. 2 


I do not have personal knowledge of the subject matter 
of this Interrogatory but I am informed that the following 
individuals determined the methods of computation used 
for fund distribution to the States during the periods indi- 
cated: 


Mr. Albert M. Day, Chief, Branch of Federal Aid, Fish 
and Wildlife Service, 1938-1942. 


Mr. R. M. Rutherford, Chief, Branch of Federal Aid, Fish 
and Wildlife Service, 1942-1957. 


Mr. Raymond E. Johnson, Chief, Branch of Federal Aid, 
Fish and Wildlife Service, Bureau of Sport Fisheries and 
Wildlife, February 9, 1958, to May 18, 1959. 


Mr. Guy W. Lane, Supervisory Accountant, Branch of 
Federal Aid, Fish and Wildlife Service, 1938-1942. 


Mr. Harold Smithers, Supervisory Accountant, Branch 


of Federal Aid, Fish and Wildlife Service, 1942-1943. 


Mr. Lee F. Robinson, Supervisory Accountant, Branch 
of Federal Aid, Fish and Wildlife Service, 1943-1947. 


Mr. Guy W. Lane, Supervisory Accountant, Branch of 
Federal Aid, Fish and Wildlife Service, 1947-1956. 


Mr. Lee F. Robinson, Supervisory Accountant, Branch 
of Federal Aid, Bureau of Sport Fisheries and Wildlife, 
1959 to present. 


Answer to Interrogatory No. 3 


I do not have persona! knowledge of the subject matter 
of this Interrogatory but I am informed that prior to 1959 
no request was made to Michigan or any other State for 
information regarding duplications not detectable on the 
face of the certifications. 
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Answer to Interrogatory No. 4 


I do not have personal knowledge of the subject matter 
of this Interrogatory but I am informed that records of 
certifications of hunting license sales made by the State 
of Michigan for the Federal fiscal years 1938 through 1951 
are not available in the Department of the Interior, having 
been destroyed; that from 1952 through 1958 the certifica- 
tions made to the Secretary of the Interior by the State of 
Michigan listed the types of licenses issued, the number 
of each type of license sold, the fee for each such type, and 
the gross receipts from each such type; that the certifica- 
tions listed, for purposes of the Fish Restoration and Proj- 
ects Management Act, several types of licenses pertaining 
to fish, several types of licenses issued to trappers and 
those collecting or dealing in game animals or furbearing 
animals, and several hunting licenses: that the tabula. 
tion of hunting licenses showed resident and nonresident 
hunting licenses, resident and nonresident deer licenses, 
camp deer permits, and resident and nonresident bow and 
arrow licenses; that the camp deer permits explained in 
the certificates as available only to parties of four or more 
licensed deer hunters who were camping and hunting 
together. 


Answer to Interrogatory No. 5 


I do not have personal knowledge of the subject matter 
of this Interrogatory but I am informed that the certifica- 
tions from the State of Michigan for the years prior to 
1959 were screened in accordance with the procedure 
explained in the response to Interrogatory No. 1, and, at 
least in the instance of those certifications retained in the 
Department of the Interior, the grand total of resident and 
nonresident hunting, resident and nonresident deer, and 
resident and nonresident bow and arrow deer licenses were 
taken for apportionment purposes since there was no de- 
tectable duplication in these figures; that no credit was 


given for the licenses pertaining to fish, nor was any credit 
given for licenses issued to trappers, game breeders, scien- 
tific collectors, and fur dealers since none of these licenses 
could be classified as hunting licenses; that consistent with 
the procedures heretofore described, the camp hunting per- 
mits were eliminated for apportionment purposes since it 
was obvious from the face of the certificate that the figures 
for these permits were duplicated elsewhere in the tabula- 
tion. 


Answer to Interrogatory No. 6 


I do not have personal knowledge of the subject matter 
of this Interrogatory but I am informed that, as explained 
in the response to previous interrogatories, in the earlier 
years State hunting license structures were simpler than 
at present and personnel of the Branch of Federal Aid did 
not consider that the number of individuals who may have 
been counted more than once for apportionment purposes 
was of sufficient significance to cause any concern; that 
because of this, the individuals making the computations 
for the distribution of funds to the States in the earlier 
years of the program did not consider it to be necessary to 
reject the certifications of States not having a single 
licensing system or to require these States to change their 
method of certifying the number of paid license holders; 
that it was not until the growing complexity of State 
licensing systems, together with the general increase in the 
number of licenses sold and the sums of money apportioned, 
made the problem a serious one in the over-all program 
that earnest consideration was given to it. 


Answer to Interrogatory No.7 


The response to this Interrogatory is identical to that 
for Interrogatory No. 4. 
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Answer to Interrogatory No. 8 

The response to this Interrogatory is identical to that for 
Interrogatory No. 5. 
Answer to Interrogatory No. 9 


I do not have personal knowledge of the subject matter 
of this Interrogatory but I am informed that Michigan 
received an apportionment of funds each year during the 
period 1938 through 1959. 


Answer to Interrogatory No. 10 


I do not have personal knowledge of the subject matter 
of this Interrogatory but I am informed that the certifica- 
tion submitted by the State of Michigan in 1959, and also 
that submitted in 1960, followed the same general form 
as those for the previous years for which records are still 
available in the Department of the Interior, except that 
each gave a figure for the total number of paid hunting 


license holders certified to and stated specifically that ‘“‘big 
game and small game licenses sold are considered distinct 
and separate license holders”; that license data was also 
furnished as a part of each certification in the same form as 
that furnished in previous years. 


Answer to Interrogatory No. 11 


I do not have personal knowledge of the subject matter 
of this Interrogatory but I am informed that all of the 
States submitted certificates for 1959 and 1960: that the 
method used to calculate apportionments to the States for 
the sums due them for these years was identical with that 
used in prior years and described in the response to Inter- 
rogatory No. 1 except that each State was notified that the 
Solicitor of the Department of the Interior had advised that 
the Fish and Wildlife Service in its administration of the 
Federal Aid program should assume that the term ‘‘paid 
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hunting-license holders’’ as used in section 4 of the Federal 
Aid in Wildlife Restoration Act ‘‘refers to individuals 
who hold one or more paid licenses in any given State’’; 
that since it was recognized that some States would initially 
have difficulty in reporting the exact number of individuals 
holding one or more hunting licenses, the States were 
informed in letters to each of them dated March 26, 1959, 
that for the time being the Department of the Interior was 
willing to accept a certification worded in the following 
manner: 


“T hereby certify to the best of my ability to do so that 
during the fiscal year ended there were 
paid hunting license holders’’; 


that the method used in 1960 was identical to that used in 
1959 except that the form of certification was modified to 
read as follows: 


‘‘Pursuant to the Federal Aid in Wildlife Restoration 
Act (50 Stat. 917) and to the Rules and Regulations 
of the Secretary of the Interior made and published 
thereunder, I hereby certify that in the State of _.......... 
during the fiscal year 1959 there were 

persons holding paid licenses to hunt”; 


that the certifications finally submitted by each State con- 
formed to this requirement and were accepted, except that 
the certifications submitted by the States of Michigan, Colo- 
rado, Minnesota, and Wisconsin did not conform to this 
requirement and because they contained a qualification, they 
were rejected. 


Answer to Interrogatory No. 12 


I do not have personal knowledge of the subject matter 
of this Interrogatory but I am informed that the national 
survey of fishing and hunting in 1955 made by Crossley, 
S-D Surveys, Inc., under a contract with the Fish and 
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Wildlife Service, which survey was made at the request of 
the International Association of Game, Fish and Conserva- 
tion Commissioners, used statistical sampling methods to 
gather these data on a nationwide basis; that it did not 
provide information on any particular State; that, conse- 
quently, the results of this survey could not in any way be 
used as a basis for the apportionment of funds; that, while 
the national survey indicated fewer paid hunting license 
holders than the number used for apportionment purposes, 
the survey did not provide information on sources of differ- 
ence; that, since the sampling was based on probability, 
no one can be certain of the exact figure; that the Depart- 
ment of the Interior used the figure 14,191,552 paid hunting 
license holders for fund apportionments for fiscal year 
1957 based upon submissions from all of the States. 


Answer to Interrogatory No. 13 


I do not have personal knowledge of the subject matter 
of this Interrogatory but I am informed that the Bureau 
of Sport Fisheries and Wildlife has always questioned 
certifications which appeared erroneous on their face; that 
prior to 1959 questions arose periodically regarding eligi- 
bility of certain types of licenses for use in determining the 
number of paid hunting license holders in the respective 
States; that questions were raised also with regard to 
obvious duplications on the face of the certificates; that 
such questions were handled both in conference with State 
officials and through correspondence; that in no instance 
has the Bureau counted licenses when it was known that 
such licenses were duplicated elsewhere in a State’s license 
structure. 

Frep A. Seaton 


(Filed Feb. 1, 1961) 


Motion of Defendants To Dismiss the Complaint Or. In the 
Alternative, For Summary Judgment 


Defendants move to dismiss the complaint or, in the 
alternative, for summary judgment on the following 
grounds: 


1. The Court lacks jurisdiction of this action because the 
United States is an indispensable party and it is an uncon- 
sented suit against the United States. 


2. This is not an appropriate case for mandatory relief. 


3. The defendants’ construction of the Pittman-Robert- 
son Act, which plaintiff challenges, is the correct one. 
The Court is respectfully referred to the affidavit of 
Robert M. Rutherford and the brief filed in support of this 
motion. 
Wriuiam H. Orrick, JR. 
William H. Orrick, Jr. 
Assistant Attorney General 
D. B. MacGurygas 
Attorney, Department of Justice 


Attorneys for Defendants 


(Filed February 1, 1961) 

Affidavit of Robert M. Rutherford In Support of Defendants’ 
Motion to Dismiss the Complaint, Or In the Alternative, 
For Summary Judgment 

City of Washington 

District of Columbia, ss: 

Rozserr M. RutrHerrorD, being first duly sworn, deposes 
and says: 

x s . * ° s * * ° es 


20. A tabulation of license sales for the fiscal year ending 
June 30, 1958, submitted to the Bureau of Sport Fisheries 
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and Wildlife by the State of Michigan is attached as Ex- 
hibit K. The license categories circled in red were used 
for apportionment purposes. By confining the count to 
those categories encircled in red, the possibility of count- 
ing a license buyer more than once was eliminated. 


Attached as Exhibit T is a letter dated May 29, 1959, to 
Michigan from the Regional Director, Bureau of Sport 
Fisheries and Wildlife. Attached as Exhibit U is a letter 
from Michigan dated June 10, 1959. On August 18, 1959, 
the Director of the Bureau of Sport Fisheries and Wildlife 
advised the State of Michigan that its letter of June 10, 
1959, was not acceptable for apportionment purposes. A 
copy of the Director’s letter of August 18, 1959, is attached 
as Exhibit V. An additional letter was written to Michi- 
gan by the Director on August 27, 1959, and is attached as 
Exhibit W. Michigan’s reply on August 31, 1959, is at- 
tached as Exhibit X. 


26. A certification for the fiscal year ending June 30, 
1958, from Michigan, dated September 4, 1959, was not in 
the form requested. It showed on its face that Michigan 
certified to the total number of hunting licenses sold rather 
than to the total number of paid hunting-license holders as 
required. It was apparent from this certification that it 
did not fully eliminate duplications. A copy of the certifi- 
cation from Michigan is attached as Exhibit Y. 


27. Rather than withhold urgently needed funds from the 
States that had submitted acceptable certifications, the 
Secretary of the Interior on November 17, 1959, appor- 
tioned Pittman-Robertson funds to the States. In the 
absence of acceptable information on paid hunting-license 
holders from six States, including Michigan, only partial 
apportionments were made to them, based on their cer- 
tifications on the number of paid hunting-license hold- 
ers during the fiscal year ending June 30, 1958. Two 
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States subsequently submitted acceptable certifications and 
apportionments of withheld funds were made to them on 
March 16, 1960. 


° e * e e * * e e se 


29. The sum of $487,518.57 was apportioned to the State 
of Michigan and the sum of $223,239.05 was withheld. On 
November 19, 1959, a letter was sent to the State of Michi- 
gan advising of the partial apportionment action and re- 
questing a proper certification so that a final apportionment 
could be made to it. A copy of such letter is attached as 
Exhibit Z. 


Roserr M. RurHerrorp 
Robert M. Rutherford 


Subscribed and sworn to before me this 11th day of Jan- 
uary, 1961. 
Joun R. GarTNER 
Notary Public, D.C. 


My commission expires February 14, 1963. 
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EXHIBIT K 


MICHIGAN DEPARTMENT OF CONSERVATION 


Hunting and Trapping Licenses Sold During the Fiscal Year July 1, 1957- 
June 30, 1958—Fishing Licenses Sold During the Calendar Year 1957 


Type of Licenses Number Sold Fee Gross Receipts 


Resident Fishing 854,776 1.50 $1,282,164.00 
* (Wife—Resident Fishing) 213,694 Free 
Temporary Nonresident Fishing 123,197 3.00 369,591.00 
Annual Nonresident Fishing 131,461 4.00 525,844.00 
Trout Stamps 233,417 1.00 233,417.00 
Cisco Net 180 1.00 180.00 
Retail Minnow Dealer 1,493 5.00 7,465.00 
Wholesale Minnow Dealer 208 25.00 5,200.00 
Total Receipts—Fishing Licenses $2,423,861.00 


Trapping 9,811 3.00 $ 29,433.00 
**Game Breeders 436 5.00 Minimum — 2,265.00 
Scientific Collectors Permits 24 1.00 
Scientific Collectors Permits 171 Free 
Resident Fur Dealers 189 10.00 
Nonresident Fur Dealers 3 50.00 
Beaver Trapping License 3,863 2.00 7,726.00 
***Beaver Seals 19,595 1.00 19,595.00 
***Otter Seals 885 1.00 885.00 


Total Receipts—Trapping Licenses $ 61,968.00 


Resident Small Game 685,086 3.00 $2,055,258.00 
Nonresident Small Game 5,986 20,00 119,720.00 
Resident Deer (Gun) 417,961 5.00 2,089,805.00 
Nonresident Deer (Gun) 8,707 35.00 304,745.00 
Bow and Arrow Resident Deer 33,206 5.00 166,030.00 
Bow and Arrow Nonresident Deer 3,905 15.00 58,575.00 
****Camp Permit 370 10.00 3,700.00 

Total Receipts—Hunting Licenses $4,797,833.00 

GRAND TOTAL $7,283,662.00 


*Conservative Estimate of wives who fish, Actually covered by license, but 
no charge, 


**Minimum Fee covers up to 200 animals, $2.50 for each additional 200. 
Maximum, $50.00. 


***Seal required on cach pelt taken. 
****Camp Permit available to four or more licensed deer hunters who are 
camping together. Permits taking one legal deer for camp usec. 


Certified Correct GAYLORD A. WALKER 
Gaylord A. Walker 

Chief Deputy Director 

Department of Conservation 
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EXHIBIT T 
FA-Licenses May 29, 1959 


Certified Mail 
Return Receipt Requested 


Mr. N. D. Ruhl, Chief 

Game Division 

Department of Conservation 
300 West Michigan Avenue 
Lansing 26, Michigan 


Dear Mr. Ruhl: 


On December 17, 1958, we informally requested informa- 
tion regarding the sale of hunting and fishing licenses. On 
May 15, 1959, Mr. Leffler wrote you a letter relative to 
the certification of fishing license holders. You will recall 
a similar letter dated March 26, 1959, relative to hunting 
license holders. 


We are now formally requesting a certification of license 


holders for each program for Fiscal Year 1958. The cer- 
tification contained in Mr. Leffler’s letters should be used. 
This information will be used in the determination of the 
Fiscal Year 1960 apportionments which will be made as 
soon after July 1, 1959, as circumstances permit. 


For your ready reference, the certification form as shown 
in Mr. Leffler’s letter is as follows: 


“I hereby certify to the best of my ability to do so that 
during the fiscal year ended , there were 
paid hunting license holders.”’ 


This certification should be provided in the form of an 
affidavit over the official seal of the certifying organization. 
The certification should be addressed to the Secretary of 
the Interior, Washington, D. C., but mailed to the Regional 
Office in Minneapolis. 
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We would appreciate receiving this information on or 
before June 15th. 
Sincerely yours, 


R. W. Burwell 
Regional Director 


EXHIBIT U 


STATE OF MICHIGAN 
DEPARTMENT OF CONSERVATION 
LANSING 26 
June 10, 1959 
Secretary of the Interior 
Washington, D. C. 


Reference is made to Mr. Burwell’s letter of May 29, 
1959, requesting a certification from this office as to the 
number of persons holding paid hunting licenses during the 
fiscal year ending June 30, 1958. 


We are sure you are aware of the fact that this proposed 
certification does not conform with the administrative 
practice accepted by your office in the case of the State of 
Michigan with respect to previous certifications since the 
inception of the Pittman-Robertson program. 


We have discussed this problem at considerable length 
with the Attorney General of the State of Michigan. He 
has advised us that he still adheres to the legal position 
taken by his department in the brief and supplemental brief 
filed with the Honorable George W. Abbott, Solicitor of the 
Department of the Interior, dated December 5, 1958, and 
December 23, 1958; namely, that the correct interpretation 
of Section 4 of the Pittman-Robertson Act requires the 
certification of hunting licenses sold. 


Moreover, to comply with your proposed certification will 
entail the expenditure of a considerable sum of money for 
the purpose of determining how many individuals pur- 
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chased hunting licenses, and we do not feel that we could 
justify the expenditure of such money for such a pur- 
pose. Consequently, we are unable to certify in the man- 
ner requested in Mr. Burwell’s letter of May 29, 1959. As 
a result, we are compelled to submit the certification ap- 
pearing on the following page: 


I hereby certify to the best of my ability to do so that 
during the fiscal year ended June 30, 1958, there were the 
following numbers of hunting licenses sold in the state of 
Michigan: 

Resident Small Game 685,086 
Nonresident Small Game 5,986 
Resident Deer (Gun) 417,961 
Nonresident Deer (Gun) 8,707 
Bow and Arrow Resident Deer 33,206 
Bow and Arrow Nonresident Deer 3,905 


Geratp E. Eppy 
Gerald E. Eddy 


Subseribed and sworn to before me this 11th day of June, 
A.D. 1959. 
M. Irene Gorstine 
Notary Public 
Ingham County, Michigan 


My commission expires April 19, 1963. 


EXHIBIT V 


August 18, 1959 
Air Mail 


Mr. Gerald E. Eddy, Director 
Department of Conservation 
Lansing 26, Michigan 


Dear Mr. Eddy: 


During the past several months there have been discus- 
sions between you and personnel of this Bureau relative 


to acceptable certifications of paid hunting license holders 
and persons holding paid licenses to fish for sport and 
recreation, to be used in making the apportionments for 
the two Federal Aid Acts for Fiscal Year 1960. 


In your letter of June 10, 1959, you indicated that you 
were unable to certify in the manner requested by Assist- 
ant Secretary Ross Leffler in his letters of March 26 and 
May 15. You did submit information relative to the num- 
ber of hunting and fishing licenses sold in your State dur- 
ing Fiscal Year 1958. We are sorry to advise that the 
information you submitted cannot be considered an accepta- 
ble certification within the meaning of Section 41.22 of the 
Rules and Regulations for carrying out the Federal Aid to 
Fish and Wildlife Restoration Acts, which are reproduced 
in Item 110.3 of the Federal Aid Manual. 


I am calling this to your attention at this time so that 
you may be aware of our view on the material submitted 
by you. We are in process of obtaining approval from the 


Secretary on amendments to the published regulations to 
more clearly spell out hunting and fishing license submis- 
sion procedures. As soon as this action has been completed, 
which we hope will be within a week’s time, we will notify 
you promptly and trust that you will be in a position to 
submit the required information soon thereafter. 


Sincerely yours, 


(Sgd.) D. H. Janzen 
Director 
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EXHIBIT W 
Air Mail 


August 27, 1959 


Dr. George A. Selke, Commissioner 
Department of Conservation 

State Office Building 

St. Paul 1, Minnesota 


Dear Dr. Selke: 


In my letter to you of August 18 I advised that we were 
taking action to amend the Rules and Regulations for carry- 
ing out the Federal Aid in Fish and Wildlife Restoration 
Acts. Also, that we expected to have that action accom- 
plished in the near future and would advise you when it 
was accomplished. 


In proceeding with the preparatory steps of that amenda- 
tory procedure complications have arisen, especially from 
the fact that several of the States have license years that 
do not coincide with the Federal fiscal year. Action in the 
form of amending the regulations to further firm up the 
license certification requirements, set forth in Assistant 
Secretary Leffler’s letters to you of March 26 and May 15, 
would call for all States to certify their license data on the 
Federal fiscal year basis. 


It is expected that license certifying, as well as other 
aspects of Federal Aid program administration, will be 
reviewed in considerable detail at the annual meeting of 
the International Association of Game, Fish and Conser- 
vation Commissioners at Clearwater, Florida, next month. 
With that in mind, we feel it would be preferable to with- 
hold action on requesting the processing of the aforemen- 
tioned amendment to the Federal Aid regulations until 
after the International meeting. We hope then to be able 
to proceed with a more comprehensive and acceptable job. 


This is to advise you of our change in plans about amend- 
ing the regulations, and at the same time to request your 
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cooperation in promptly submitting the certifications of 
hunting and fishing license holders in the form requested 
in Mr. Leffler’s above-mentioned letters. We will then 
have complete information on hand for figuring your State’s 
apportionment of Federal Aid funds when the Treasury 
Department advises us of total excise tax collections for 
last year in the very near future. 


Sincerely yours, 


(Sgd.) D. H. Janzen 
Director 


EXHIBIT Y 


STATE OF MICHIGAN 
DEPARTMENT OF CONSERVATION 
LANSING 26 
September 4, 1959 
The Honorable Fred A. Seaton 
Secretary of the Interior 
Washington, D. C. 


Dear Mr. Seaton: 


In accordance with the practice adopted by the majority 
of states of the Union in certifying license holders for the 
1957-58 fiscal year, I am submitting the following certifica- 
tion with these qualifications. 


1. Big game and small game licenses sold are considered 
distinct and separate license holders. It is obvious that 
all but 6 states reporting have based their certification on 
this premise. 

2. We assume that the Fish and Wildlife Service will 
provide all states which have decreased their license hold- 
ers below the number of licenses sold with an opportunity 
to revise their figures. 
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“T hereby certify to the best of my ability to do so that 
during the fiscal year ended June 30, 1958, there were 
1,148,210 paid hunting license holders.” 


Grratp E. Eppy 


Gerald E. Eddy 
Director 


Subscribed and sworn to before me this 4th day of Sep- 
tember, A.D. 1959. 
Cuarice Hasster 
Notary Public 
Ingham County, Michigan 


My commission expires June 9, 1963. 


EXHIBIT Z 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 
WASHINGTON 25, D. Cc. 


Certified Mail 
Return Receipt Requested 
November 19, 1959 


Dear Mr. Voigt: 


Transmitted herewith by Certified Mail, Return Receipt 
Requested, are true copies of the Certificates of Apportion- 
ment of funds to the States for Federal Aid in Wildlife 
Restoration and Fish Restoration projects under the terms 
of the Pittman-Robertson Act (50 Stat. 917) as amended, 
and the Dingell-Johnson Act (64 Stat. 430) for the fiscal 
year ending June 30, 1960. 


As you know, in the matter of counting licenses for appor- 
tionment purposes, the Solicitor of the Department of the 
Interior rendered an opinion dated June 4, 1959. A copy 
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of this opinion was furnished you. For your convenient 
reference another copy is enclosed. 


Briefly, the opinion means that we must count only paid 
hunting license holders and not the total number of all 
types of hunting licenses sold in your State. Your certifi- 
cation as to the number of paid hunting license holders does 
not conform to the Solicitor’s interpretation of Section 4 
of the Pittman-Robertson Act. 


In order to make an apportionment of funds and to avoid 
hardship we have made a partial apportionment to your 
State. This apportionment is based upon area and certain 
categories of licenses sold in your State. These categories 
are circled in red on the enclosed photocopy of your license 
tabulation which you submitted as supporting data. The 
final apportionment cannot be made until you submit a 
certification in conformance with the guide lines laid down 
in my letter of March 26, 1959, as to the number of paid 
hunting license holders in your State for the period July 1, 


1957 to June 30, 1958. Funds withheld will be placed in 
temporary reserve until the matter is resolved. 


We ask that you use the exact form prescribed in my 
letter to you of March 26, 1959, without any qualifying 
statements or additional data. For your convenience in 
furnishing this information the form is as follows: 


“T hereby certify to the best of my ability to do so that 
during the fiscal year ended there were 
paid hunting license holders.” 


Any State desiring to participate in the benefits of the 
Acts for the current fiscal year ending June 30, 1960, must 
notify the Secretary of the Interior of such desire within 
60 days after receipt of the Certificates of Apportionment 
as required by the above designated Acts. The notices of 
desire to participate in both Acts may be incorporated in 
one letter. 
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We sincerely hope that you will act in accordance with 
the above in the near future so that the final apportionment 
of all Pittman-Robertson funds may be made. 

Sincerely yours, 
(Sgd) Ross Lerrier 
Ross Leffler 
Assistant Secretary 


(Filed March 20, 1961) 
Motion To Strike 


Plaintiff State of Michigan moves the Court that an 
order be entered herein striking out the following para- 
graphs of the affidavit by Robert M. Rutherford, in support 
of defendants’ motion to dismiss the complaint or in the 
alternative for summary judgment, heretofore filed herein 
for the respective reasons hereinafter stated: 


1. The whole of paragraphs 13, 14, 15, 16, 17, 21, 22, and 


24, on the ground that the allegations therein contained are 
immaterial and do not represent any official acts of the 
State of Michigan and are not binding upon them. 


Pavut L. Apams 
Attorney General 
State of Michigan 


Nicuotas V. Otps 
Assistant Attorney General 


By Jerome MasLowsk1 
Assistant Attorney General 


The Capitol 
Lansing, Michigan 
Wenvett Lunp 
Brown & Lund 
1625 Eye Street, N.W. 
Washington 6, D. C. 
Dated: March 17, 1961 
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(Filed March 20, 1961) 


Affidavit In Opposition To Defendants’ Motion To Dismiss and 
Motion For Summary Judgment 


State of Michigan 
County of Ingham, ss: 


Gaylord A. Walker, being duly sworn, deposes and says: 


1. That he resides at 412 Orchard, City of East Lansing, 
State of Michigan, and is presently 52 years of age, and 
has for more than 17 years last past been employed by the 
Department of Conservation of the State of Michigan; 
that he has been Chief Deputy Director of the Department 
of Conservation since 1958, prior to that time he was 
Assistant Deputy Director in charge of the Administrative 
Services Division; that he is a graduate of Michigan State 
University with an A.B. degree in Economics, and a M.A. 
degree in Statistics ; 


2. That he is familiar with the Pittman-Robertson pro- 


grams as administered in the State of Michigan since 1943; 


3. That the State of Michigan consists of a large and 
extensive area of land and water totaling 96,791 square 
miles, including portions of Lakes Superior, Michigan, 
Huron, St. Clair and Erie, and all the connecting waters 
and channels between the same. It has a shoreline of 
approximately 3,000 miles and has inland waters consist- 
ing of approximately 11,000 lakes and 36,350 miles of inland 
rivers and streams. Within the territorial limits of the 
State of Michigan there are 38,575 square miles of Great 
Lakes water; 


That the deer herd of the State of Michigan presently 
totals approximately 600,000 deer and at times past has 
been estimated as high as one million. That the State of 
Michigan has large populations of resident and migratory 
waterfowl of various species such as the black duck, mal- 
lard, blue wing teal, canvasback, redhead, lesser scaup, and 


the Canadian goose, all of which use the waters and lands 
of the State of Michigan. Because of the favorable com- 
bination of water and land area, the State comprises an 
important segment of the Mississippi Flyway for migra- 
tory birds and waterfowl, which utilize the land and water 
resources of the State for breeding, feeding and resting 
grounds. There are several areas of the State in which 
there are particularly heavy concentrations of migratory 
waterfowl, such as Lake St. Clair, the Detroit River and 
Lake Erie, where during the late fall and early winter 
census there have been observed as high as one million 
such waterfowl. These great flocks of migratory waterfowl 
are heavily hunted during this period of migration at the 
above locations, and in addition at other concentration 
areas through the State. Examples include Saginaw Bay, 
Fennville State Game Area in Allegan County, and Munus- 
cong Bay in Chippewa County; 


That the State of Michigan has a large population of 
ring-necked pheasants in its southern region, and the aver- 


age annual number of pheasants taken during the hunting 
season approximates a million birds; 


That the State of Michigan also has large populations of 
ruffed grouse, cottontail rabbit, snowshoe hare, fox squir- 
rel and raccoon; and from statistics prepared by the De- 
partment of Conservation indicating the number of such 
species taken annually during each hunting season, it is 
evident that the hunting of such species attracts a great 
number of hunters who in pursuit of this sport exert heavy 
pressure on the wildlife resources of the State; 


That the great variety and large populations of wildlife 
species abounding in the State of Michigan and resulting 
from its extensive land and water areas and favorable 
climatic conditions attract year in and year out large num- 
bers of hunters who engage in this important outdoor 
sport; so that during the past years such numbers have 
exceeded one million licensees. Each of the licensees of 


293 


the three types of licenses sold by the State of Michigan 
engaged in a distinct variety of sports activity (hunting 
big game and small game) by the using of different types 
of weapons and ammunition ; such hunters, in each instance, 
make a contribution to the Pittman-Robertson fund; and, 
for each species, creating problems in resource manage- 
ment and restoration which the Conservation Department 
must meet and solve if it is expected that these game species 
shall continue to abound for the growing army of hunters; 


4. For many years the State of Michigan has pursued a 
policy of acquiring lands and keeping them in public own- 
ership; said acquisition resulting both from tax delin- 
quencies and purchases so that at the present time the 
State is owner of 4,254,173.73 acres of land (as of Decem- 
ber 31, 1960), which are open to public hunting and for 
general recreation purposes. Since the Pittman-Robertson 
game restoration program has been in effect beginning in 
1937-38, the State of Michigan has pursued a policy of 
using funds from said program for the purchase of lands 
principally in the southern half of the State. Although 
prices for hunting lands were highest in this part of the 
State, it pursued this policy of purchasing said lands 
because it wanted to make hunting opportunities available 
to the great concentrations of population living in that area. 
As a consequence of the fact that the State of Michigan is 
the owner of such tremendous tracts of land on which great 
numbers of people may and do hunt, it has been and is 
necessary to pursue active and extensive game research 
and management programs in each of the three regions of 
the State in order to make more game available for the 
increasing number of hunters. 


5. In addition to the State-owned lands in the State of 
Michigan, there are five extensive national forest areas 
totaling approximately 2,549,748 acres over and in which 
the Department of Conservation of the State of Michigan 
engages in a cooperative program with the United States 
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Forest Service in the management of game so that these 
areas may be more suitable and adaptable for the produc- 
tion of game for the use and benefit of the hunters of the 
State. 


6. In order that an adequate program of game manage- 
ment and restoration be pursued over the publicly owned 
lands of the State, the legislature of the State of Michigan, 
in addition to the funds which it appropriates received 
from the sale of hunting and fishing licenses (devoted en- 
tirely to the administration and management of wildlife 
resources), also appropriates from the general funds of 
the State monies which are used by the Department of 
Conservation for the increment of the wildlife resources 
on such lands, such as forest fire prevention and suppres- 
sion, and pollution control of the waters of the State. 


7. That some of the State’s wildlife restoration activities 
include: 


(a) research on all major game species, 


(b) improvement of habitat for the various species 
of game abounding in the State, 


(c) construction of small dams to create impound- 
ments for fish, waterfowl, and fur-bearing animals, 


(d) diking, ditching, and installation of pumping 
stations to establish and control the water levels over 
areas used by migratory waterfowl, 


(e) improvement of the habitat on State-owned lands 
by the planting of trees, shrubs and herbaceous 
patches; thinning and clearing of brush and timber; 
woodland edge development; and a program of co- 
operative game restoration with owners of privately 
owned farms to encourage improvement of these lands 
for wildlife populations and to provide areas for hunt- 
ers to use. 
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8. That the aforesaid program of wildlife improvement, 
restoration, and administration not only provides many 
hours of recreation to millions of people residing in the 
State as well as those coming from other parts of the 
nation, but also brings into being and supports a large 
tourist and resort business which contributes considerably 
to the economic health and well-being of the State. The 
tourist and resort industry has been estimated (according 
to reliable surveys) to amount to approximately $650 mil- 
lion annually of income to the people of the State. Thus 
it is of vital importance to the State of Michigan that it 
secure and expend not only its own funds for promotion of 
this program, but that it secure all other funds, including 
those collected by the Federal government under the Pitt- 
man-Robertson Act, to which it is duly and legally entitled 
so that it may maintain, improve and increase its program 
of wildlife restoration and management for the benefit of 
its citizens. 


9. That at the time the Pittman-Robertson Act went into 


effect in 1937, the State of Michigan had three separate and 
distinct hunting licenses, namely: 


(a) A deer license which permitted a hunter to hunt 
deer and bear only during a season by the use of legally 
permissible rifle or other firearm (first required in 
1895), 


(b) a small game license which permitted a hunter 
to hunt other game species exclusive of deer and bear 
(first required in 1913), 


(¢) a bow and arrow license which permitted a hunt- 
er to hunt deer and bear with bow and arrow only (first 
required June 21, 1937). 


The aforesaid license structure was in effect in 1937 and 
has continued in effect without any basic change until the 
present time. 
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The only changes that have occurred with reference to 
these licenses are that they have increased in price from 
time to time so that at present a resident deer and bear 
license costs $5.00; a resident small game license costs 
$3.00; and a bow and arrow resident license costs $5.00. 


10. That in compliance with the provisions of the so- 
called Pittman-Robertson Act and of the regulations pro- 
mulgated by the Federal agencies in charge of said pro- 
gram from time to time, the State of Michigan did, to my 
own knowledge since 1943 and every fiscal year thereafter, 
certify to the Secretary of Agriculture or to the Secretary 
of the Interior as the case may be, all of the hunting licenses 
sold pursuant to the license provisions contained in the 
laws of the State of Michigan. 


11. That it is plainly evident from certifications made by 
the State of Michigan that they were certifications indicat- 
ing the number of licenses sold and not the number of 
persons who purchased said hunting licenses. 


12. That based on the aforesaid certifications, the 
Secretary of Agriculture and his successor, the Secretary 
of Interior, from year to year until 1959 accepted said 
certifications without question; and in fact, in determining 
Michigan’s share of the said fund, computed all of the hunt- 
ing licenses sold as so certified, as is shown by the pub- 
lished reports of said Department. 


13. That by comparing the document entitled Fishing 
and Hunting License Statistics for the United States 
(marked Exhibits 2A to 2E and attached to the State of 
Michigan complaint) issued by the Fish and Wildlife 
Service of the Department of Interior with the certificates 
sent to the Secretary of Interior by the Michigan Depart- 
ment of Conservation (marked Exhibits 1A to 1E and 
attached to the State of Michigan complaint), it is evident 
that Michigan was credited with all of the hunting licenses 
which were sold as being the number of PAID HUNTING 
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LICENSE HOLDERS (exclusive of camp deer permits 
which are an adjunct of the deer license), Thus, Michi- 
gan’s share of the apportionment of said Pittman-Robert- 
son funds was based by said Bureau of the Department of 
Interior on the number of hunting licenses sold interpreted 
as being synonymous to the phrase ‘‘paid license holders.’? 


14. That on December 17, 1958 the Director of the De- 
partment of Conservation of the State of Michigan received 
a communication from S. E. Jorgensen, Acting Regional 
Director of the United States Department of Interior, 
Bureau of Sport Fisheries and Wildlife (Exhibit 5 attached 
to State of Michigan complaint), requesting information 
regarding the sale of hunting, fishing and trapping licenses 
in accordance with the provisions of § 120.4 of the Federal 
Aid in Fish and Wildlife Restoration Manual (revision 
of April 1957) by September of cach year. 


15. That in response to said communication the Depart- 
ment of Conservation in a communication dated December 


23, 1958 (Exhibits 6 and 1A attached to State of Michigan 
complaint), certified in the same manner in which it had 
certified in previous years the numbers of hunting and fish- 
ing licenses which had been sold in the State of Michigan. 


16. That thereafter Mr. Ross L. Leffler, Assistant Seere- 
tary of the Interior, in charge of the Bureau of Sport Fish- 
eries and Wildlife, addressed a communication to all the 
States, including the State of Michigan, dated March 26, 
1959 (Exhibit 7 attached to State of Michigan Complaint). 
In this communication the Assistant Seeretary informed 
such States, including the State of Michigan, that he would 
require the Director of the Department of Conservation to 
sign a certificate containing the following language: 


“T hereby certify to the best of my ability to do so that 
during the fiscal year ending there were 
sepaveuiseatencet res -~ paid hunting license holders.”? 
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17. That on May 29, 1959, Mr. R. W. Burwell, Regional 
Director, addressed a letter to the Department of Conser- 
vation requesting certification (Exhibit 8 attached to State 
of Michigan complaint). In response thereto the Depart- 
ment of Conservation of the State of Michigan through its 
Director informed the Bureau of Sport Fisheries and Wild- 
life of the Department of Interior, that it would not sign 
such a certificate and indicated its decision in a letter dated 
June 10, 1959 (Exhibit 9 attached to the State of Michigan 
complaint). 


18. That on August 18, 1959, Gerald E. Eddy, Director 
of the Department of Conservation, State of Michigan, 
received a communication from D. H. Janzen, Director of 
the Bureau of Sport Fisheries and Wildlife of the Depart- 
ment of Interior, stating the certifications previously sub- 
mitted, particularly the one of June 10, 1959, were un- 
acceptable and warning the Department of Conservation 
of the consequences of refusal on the part of the Director 
to sign the certificate submitted for his signature. (Exhibit 
10 attached to the State of Michigan complaint.) 


19. That on September 4, 1959, Gerald E. Eddy, Direc- 
tor of the Department of Conservation of the State of 
Michigan, addressed a sworn communication to the Honor- 
able Frederick A. Seaton, Seeretary of the Interior, in 
which he certified that to the best of his ability to do so 
during the fiscal year ending June 30, 1958, there were 
1,148,210 paid hunting license holders, specifying that big 
game and small game licenses sold were to be considered 
as distinct and separate license holders. (Exhibit 11 at- 
tached to the State of Michigan complaint.) 


20. That on November 19, 1959, a communication was 
received by Gerald E. Eddy, Director of the Department 
of Conservation of the State of Michigan, from Ross Lef- 
fler, Assistant Secretary of the Department of Interior, 
informing said Director that his previous certificates were 
unacceptable and that funds were being withheld and 
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placed in temporary reserve until the differences between 
the State of Michigan and said Department were resolved 
concerning the interpretation of section 4 of the Pittman- 
Robertson Act. (Exhibit 12 attached to the State of Mich- 
igan complaint.) 


21. That to date funds retained by the Department of 
Interior for the State of Michigan for 1959-60, for a total 
of $223,239.05, which have not been paid to the credit of the 
State of Michigan, has been provided for under the Pitt- 
man-Robertson Act, that the withholding of such funds is 
seriously impairing the program of game managements and 
restoration which is pursued by the State of Michigan. 


Gaytorp A. WALKER 


Subscribed and sworn to before me this 20th day of 
February, A.D. 1961. 
Cuarice Hassier 
Notary Public 
Ingham County, Michigan 


My commission expires June 9, 1963. 


(Filed March 20, 1961) 


Affidavit In Opposition To Defendants’ Motion To Dismiss and 
Motion For Summary Judgment 


State of Michigan 
County of Ingham, ss: 


A. Gene Gazlay, being first duly sworn, on oath, deposes 
and says as follows: 


1. That he resides in the City of Lansing, Ingham County, 
Michigan, at 1604 Peggy Place, and is presently 36 years 
of age. For more than eleven years last past he has been 
employed by the Department of Conservation of the State 
of Michigan. That his present assignment is Pittman- 
Robertson Coordinator and he is concerned with the admin- 
istration of the federal aid program, known as the Pittman- 
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Robertson program for the State of Michigan, and is a 
graduate of Michigan State University with a Bachelor 
of Science degree in Zoology. 


2. That he has been familiar with the federal aid pro- 
gram known as the Pittman-Robertson program as admin- 
istered in the State of Michigan since the inception of his 
employment. That he is familiar with the method used by 
the Michigan Department of Conservation in submitting 
license data to the Bureau of Sport Fisheries and Wildlife 
of the Department of Interior as a basis for the apportion- 
ment of Pittman-Robertson funds to the State, and that he 
is generally familiar with the system used by other states 
in making their submissions and the system used by the 
Bureau of Sport Fisheries and Wildlife in making their 
apportionments. 


3. That he is also aware of the fact that there is presently 
an action in the U. S. District Court of Columbia brought 
by the State of Michigan against Frederick A. Seaton, 


Secretary of the Interior, and Ross L. Leffler, Assistant 
Secretary of the Interior, in which action the State of 
Michigan seeks to compel the Secretary of Interior by an 
action in the nature of mandamus to allocate some 223,239.05 
dollars which has been set aside as a reserve fund for pos- 
sible payment to the State of Michigan as its further share 
of Pittman-Robertson funds, at such time as the contro- 
versy as to proper construction of the statutory formula 
is resolved. 


4. That he understands that the Bureau of Sport Fish- 
eries and Wildlife of the Department of Interior has taken 
the stand that a certification must be submitted to them 
indicating the number of paid hunting license holders in 
the State and that number of paid hunting license holders 
should be determined as being actual number of individuals 
holding hunting licenses. 


5. That he is also aware of the fact that the Bureau of 
Sport Fisheries and Wildlife of the Department of Interior 
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has since 1938 through apportionment year 1958 accepted 
the license data as submitted by the State of Michigan and 
allocated funds from the Pittman-Robertson program on 
the basis of total hunting licenses sold excluding camp per- 
mits for deer in such years as this latter permit was appli- 
cable. That he is also aware of the fact that the Bureau 
of Sport Fisheries and Wildlife of the Department of 
Interior is contending that prior to the fiscal year 1959 
there were no serious duplications and that they were thus 
justified in following such allocation program. 


6. That he has examined the license structure of Colo- 
rado, Michigan, Minnesota, Missouri, New York, North 
Dakota and Wyoming, for the year 1938 and finds that in 
that year that these states had substantially what amounted 
to a big game and small game license, that this license strue- 
ture has substantially continued for these states since that 
time and is substantially their present license structure 
with the exception that some states have added an archery 
license and other special big game licenses which have had 
a minor effect on the total numbers of paid license holders 
certified to the Bureau of Sport Fisheries and Wildlife. 


7. That he has reviewed the hunting license sales in the 
various states for the fiscal year 1957-1958 as contained in 
the tabulation prepared by F. W. Cramer, the Administra- 
tive Assistant in charge of the federal aid programs for 
the State of Wisconsin, which tabulation is attached as an 
exhibit to his affidavit submitted in Civil Action No. 349-60, 
that tabulation indicates the following possible duplica- 
tions: 
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Possible Resident Possible Non-Resident 
State Duplication*® Duplication® 


Colorado 59,087 
Michigan 451,167 
Minnesota 190,076 
Missouri 51,584 
New York 288,145 
North Dakota 36,896 
Wyoming 13,736 


1,090,691 


*The duplication figures contain archery licenses, 
which mean that not all the indicated duplication ex- 
ists between big game and small game licenses. 


8. That he has reviewed many of the changes in the 
license structures of other states and finds that such 
changes have had no substantial effect on the problem of 
duplication and that the major portion of the licenses 
which appear susceptible to duplication are small game and 
big game licenses. Furthermore, this potential duplication 
between small game and big game license holders has, in a 
major sense, been present during the entire period that P-R 
apportionments have been made. 


9. That during the year 1959 the Michigan Department 
of Conservation submitted a report to the Bureau of Sport 
Fisheries and Wildlife indicating the number of licenses 
sold in the state in substantially the same manner as sub- 
mitted by it since 1937, thereafter on March 26, 1959, 
Exhibit 7 attached to plaintiff’s complaint, Mr. Ross L. 
Leffler, Assistant Seeretary of the Department of Interior 
wrote to Gerald E. Eddy, Director of the Michigan Depart- 
ment of Conservation, and indicated that a certification 
should be addressed to the Secretary of Interior certifying 
the number of licenses sold in the following form: 
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“I hereby certify to the best of my ability to do so 
that during the fiscal year ended 


That thereafter a request for similar certification was 
received from R. W. Burwell, Regional Director, Bureau 
of Sport Fisheries and Wildlife, dated May 29, 1959 (Ex- 
hibit 8 attached to plaintiff’s complaint). That on June 
10, 1959, the director of the Department of Conservation, 
Gerald E. Eddy, submitted to the Secretary of Interior 
the number of hunting licenses sold in the State of Mich- 
igan, as follows: (Exhibit 9 of plaintiff’s complaint) 


Resident Small Game 685,086 
Nonresident Small Game 5,986 
Resident Deer (Gun) 417,961 
Nonresident Deer (Gun) 8,707 
Bow and Arrow Resident Deer 33,206 
Bow and Arrow Nonresident Deer 3,905 


That the letter indicated by this certification was not in 
compliance with certification as requested by R. W. Bur- 
well under date of May 29, 1959. 


10. That the above certification was substantially the 
same as the certification of some 45 other states all of which 
were accepted by the Bureau of Sport Fisheries and Wild- 
life, and were made the basis of the apportionment to such 
states. That the Department of Interior has not accepted 
such certification from the State of Michigan and allocated 
funds with respect thereto but has made a partial allocation 
basing its allocation on the following categories of license 
holders: 


Resident Small Game 
Nonresident Deer License 


No eredit was given for the resident deer licenses sold by 
the State of Michigan, nor the Nonresident Small Game, the 
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Bow and Arrow resident deer, and also the Bow and Arrow 
Nonresident deer. 


11. That his examination of the tabulation prepared by 
F. W. Cramer of the Wisconsin Conservation Department 
heretofore referred to in this affidavit indicates that of a 
1,587,901 possible duplicate hunting licenses sold by the 
various states in 1957-1958, a total of a possible 1,428,132 
were claimed as paid license holders and thereby certified 
by the various states. That this tabulation would also indi- 
cate that more than 475,000 possible duplications were 
accepted from more than 25 states and used as paid ‘“hunt- 
ing license holders” for apportioning Pittman-Robertson 
funds. 


12. That his studies of the data heretofore mentioned 
indicates that the license structure of the states of Colo- 
rado, Michigan, Minnesota, Missouri, New York, North 
Dakota and Wyoming have permitted a degree of duplica- 
tion in paid hunting license holders during the period 1938 


to 1959. The major portion of this potential duplication 
in the license data of the above-named states during the 
period 1938 to 1959 results from individuals purchasing 
substantially small game and big game hunting licenses 
and has not, in a major sense, resulted from changes in 
license structure. That approximately two-thirds of all of 
the potential duplication in the various states during the 
year 1957-58 existed in hunting license sales of the seven 
states named above. 


13. Despite the fact that at least 18 states computed the 
number of paid license holders in the same manner as 
Michigan, their certifications were accepted because they 
chose to follow the prescribed arbitrary certification form. 
In these many cases where the supporting license data 
clearly indicated that no attempt was made to eliminate 
duplication, the Bureau of Sport Fisheries and Wildlife did 
not challenge these questionable certifications. Except for 
the difference in certification form, he is unable to deter- 
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mine in what respect this certified license data differs from 
the certifications submitted by the State of Michigan. 

A. Gene Gaziay 


Subscribed and sworn to before me this 17th day of Feb- 
ruary, A.D. 1961. 
Crarice Hassier 
Notary Public 
Ingham County, Michigan 


My commission expires June 9, 1963. 


(Filed March 20, 1961) 


Affidavit In Opposition To Defendants’ Motion to Dismiss and 
Motion For Summary Judgment 


State of Michigan, 
County of Ingham, ss: 


Harry D. Ruhl, being first duly sworn, deposes and says 


as follows: 


1. That he is a resident of the City of East Lansing, 
County of Ingham, Michigan, residing at 611 Charles 
Street, and is presently 63 years of age; that for more than 
33 years last past he has been employed by the Department 
of Conservation of the State of Michigan; that he is a 
graduate of Central Michigan University with a B.A. 
degree and with a major in biology ; 


2. That he is and has been Chief of the Game Division 
since 1933 and that one of his responsibilities as Chief of 
said Division has been the Federal Aid programs as ad- 
ministered in the State of Michigan; that he is familiar 
with the administration of the Pittman-Robertson program ; 


3. That he has read the affidavit of Robert M. Rutherford 
filed in support of defendants’ motion to dismiss and motion 
for summary judgment, and is familiar with the contents 
thereof ; 
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Awswer To Arrmavit oF Rosert M. RuTHERFORD 


4, That paragraph 4 of Rutherford’s affidavit states that 
‘“‘no trouble has been experienced in making apportionments 
based on the land area of the state.’’ This is incorrect as 
Michigan raised the point in connection with these compu- 
tations as early as 1948. The State of Michigan contended 
that apportionments should be made on the basis of the 
area of the state as provided in the Pittman-Robertson 
Act, which would include those portions of the waters of 
the Great Lakes, under its jurisdiction. The apportion- 
ments based on the land area of various states are arbi- 
trary determinations made by the Bureau and not the 
correct procedure. The Pittman-Robertson Act states that 
the area of the state should be used. That inasmuch as 
Michigan had always been allotted close to the maximum 
if not the maximum amount of Pittman-Robertson funds 
heretofore, the issue relating to the total area of the State 
of Michigan has not been pressed. 


5. That Rutherford states in paragraph 6, ‘‘For this 
reason the Branch of Federal Aid, Bureau of Sport Fish- 
eries and Wildlife, undertook from the beginning to screen 
the certifications made by the States in order to prevent, 
insofar as it was possible to do so, one individual from 
being counted as more than one license holder. This screen- 
ing eliminated obvious duplications and errors, such as 
licenses not pertaining to hunting and tags or permits 
which clearly required the holder to have a basic prerequi- 
site license. The screening did not, however, disclose the 
extent to which individuals who may have held more than 
one license were counted more than once in the certifica- 
tions.’? The deponent does not propose to disagree with 
the statement above, but wishes to point out that the same 
conditions which made it impracticable to determine the 
number of individuals buying licenses in each state from 
1938 to 1957 still exist and would equally preclude accurate 
determination of the number of individuals at this time. 
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6. That paragraph 7 of Rutherford’s affidavit states that 
this problem of duplication was not one of substantial 
proportions in the carly years of the program. This is 
incorrect as the problem was always a substantial one, not 
only insofar as Michigan was concerned but also with rela- 
tion to other states which have had substantially a similar 
license structure for those years, and that the problem has 
existed from the inception. A study of the October, 1938 
issue of Field and Stream, summary of the 1938-39 Game 
Laws shows that nearly half the states issued two or more 
different kinds of resident hunting licenses in 1938. Since 
then 29 states now offer a combination hunting and fishing 
license. Six states have discontinued one of their separate 
kinds of hunting licenses sold. These points are also cov- 
ered in the affidavit of A. Gene Gazlay, filed on behalf of 
the State of Michigan. It also appears that some states 
such as Wisconsin and Virginia were advised to expand 
their license structure by officials of the Bureau of Sport 
Fisheries and Wildlife, so as to increase their federal aid. 
For example, see letter of R. M. Rutherford to I. T. Quinn, 
exhibit 4, attached to plaintiff’s complaint. 


7. That in paragraph 8, Rutherford indicates that the 
trend has been toward development of a multiple license 
structure among the states. This statement is not complete 
as there is also a counter trend, for example, South Dakota 
went from a multiple license structure to a single license. 


The opportunity for a multiple license structure was 
available to all states by amendment of its laws, where the 
variety of game or habitat warranted and states meeting 
these conditions should have been able to certify multiple 
licenses for apportionment purposes. Those states with 
greater variety of game require more programs of game 
management thereby have a greater need for federal aid 
funds. In addition those states with abundant big game 
also tend to produce additional tax revenue under the 
Pittman-Robertson program through the sale of varied 
type of guns and ammunition. 
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8. That the Rutherford affidavit states in paragraph 9 
“that the problem of undetectable duplications was a minor 
one in the early years of the program, and that the proba- 
bility of duplications because of that fact was not brought 
to the attention of the Secretary or Assistant Secretary 
having jurisdiction of fish and wildlife matters until late 
1958.’? This contradicts the testimony given by Ruther- 
ford and contained in his deposition dated August 18, 1960, 
and will indicate that responsible officials were aware of 
the probability of duplications, for Rutherford indicated 
in his deposition that he was aware of duplications resulting 
from the sale of small game and big game licenses for 1942 
through 1957. The knowledge thereof of responsible offi- 
cials would be knowledge of the Assistant Secretary or 
Secretary. It is understood that in any large department 
that the Secretary or Assistant Secretary may not be aware 
of all matters that go on within that department. The 
Secretary or Assistant Secretary however are responsible 
for the actions of their subordinates and assume responsi- 


bility for the conduct of that department. Many of the 
states that were responsible for a major portion of the 
so-called duplication in 1957 were in all probability sub- 
mitting many of the same types of duplications in prior 
years, and thus it has not been a change from a minor 
problem to a major problem. 


9. That paragraph 12 of Rutherford’s affidavit indicates 
that section 3 of the act was construed by the Federal 
officials administering the program to mean individuals 
irrespective of how many licenses they have purchased. 
Reference is also made to the manual and revisions thereof 
used by the administrators as justifying this. This is not 
factually accurate because the program until 1957 was so 
administered as to allocate funds on the basis of hunting 
licenses sold and was not limited to individuals. This 
would indicate the construction of section 4 of the Pittman- 
Robertson Act, which was used by the administrators and 
would show that the procedure was in accordance with the 
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manual rather than being contrary to it, and if this was not 
so then it would indicate that the administrators have been 
ignoring the manual since 1938. 


10. That paragraph 14 of the Rutherford affidavit makes 
reference to the International Association of Game, Fish 
and Conservation Commissioners, and of its Federal Aid 
Committee. That the deponent was chairman of the Fed- 
eral Aid Committee of the International Association of 
Fish, Game and Conservation Commissioners from 1947 
to 1953, inclusive; that deponent Rutherford fails to state 
that it was common knowledge among the members of that 
committee that the procedure used by the various states 
and accepted by the Bureau of Sport Fisheries and Wild- 
life was to certify all hunting licenses sold so the Bureau 
could determine the number of paid license holders in 
accordance with the accepted interpretation from 1947 until 
1953; that the endorsements of the revised manuals made 
during that time by this committee were made with that 
knowledge; that the report of this committee in the pub- 
lished transactions of the International Association of 
Game, Fish and Conservation Commissioners did not men- 
tion any reference to the Bureau’s interpretation of the 
term “‘paid license holder’? until 1956. 


11. That paragraph 17 of Rutherford’s affidavit indicates 
an effort on the part of some states to devise a procedure 
whereby they would receive a larger portion of the funds. 
It was previously noted that the opportunity for amend- 
ment of state license structure was available to states by 
action of its legislature and that an amendment of a state 
license structure could conceivably permit a state to receive 
more funds. The recent change in administrative inter- 
pretation as to what constitutes a paid license holder would 
appear to be an attempt to amend the Pittman-Robertson 
Act by administrative interpretation rather than by legis- 
lative amendment. 
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12. That paragraph 20 of Rutherford’s affidavit states 
that in considering tabulation of Michigan license sales for 
1958 by the Bureau of Sport Fisheries and Wildlife certain 
categories were circled in red were used for apportionment 
purposes and that by confining the count to these categories 
the possibility of counting the license buyer more than 
once was eliminated. The statement is inaccurate as dupli- 
cations still exist in each of the remaining categories. 


13. That paragraph 23 of Rutherford’s affidavit indicates 
that the controversy over the matter of paid hunting 
license holders led the Assistant Secretary for Fish and 
Wildlife to request the Solicitor of the Department of 
Interior to render a formal opinion on whether the term 
used in the Act denoted one person regardless of the num- 
ber of licenses or different kinds he may have purchased 
or whether each hunting license purchased denoted a holder 
for the purpose of apportionment regardless of duplica- 
tions as to persons. Granted that a controversy arose in 
1958, this alleged problem however was one of longer 
standing and there had been questions over apportionment 
for at least the past five years, and therefore the need for 
an opinion existed for a long period of time. Paragraph 
23 would indicate that the Bureau had been administering 
the act as it was intended to be administered and that the 
belated request for an opinion was an attempt to amend 
the law. The amendment, if any, should have been made 
by Congress rather than by opinion of the Solicitor of the 
Department of Interior. 


14. That paragraphs 25, 26, and 27, indicate arbitrary 
review of license data of six states. That this arbitrary 
review was not justified. That the same type of substan- 
tiating license data had been submitted for many years 
prior to 1959, and accepted by the Bureau. That it appears 
that certifications of 44 states that were received were not 
entirely in accordance with the dictates of the Bureau. 


15. That Rutherford’s affidavit indicated in paragraph 
31, section 8, that the 1959 apportionment was based on 
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some 13,990,000 paid license holders. In 1955 the Crosley 
survey initiated by the Bureau of Sport Fisheries and Wild- 
life indicated the probability that there was a total of 
9,951,000, plus or minus 1.69%, individual paid license 
holders for the entire United States. That it does not 
appear probable that there would have been approximately 
a four million increase in individuals buying hunting 
licenses in four years. 


16. That paragraph 32 of Rutherford’s affidavit indi- 
cates that certifications of six states probably contain dupli- 
cations, whereas a report published by the Bureau of Sport 
Fisheries and Wildlife in 1957, entitled ‘‘State Hunting 
Figures which will be used in calculating Pittman-Robert- 
son apportionments for the year beginning July 1, 1957, 
for Resident and Non-Resident,” indicated that tabulations 
from 28 states probably contained duplication in indi- 
vidual resident hunting license holder data. It appears 
that the certifications of the states of Colorado, Michigan, 
Minnesota, Missouri, Montana, and Wisconsin, were con- 
sidered unacceptable only because they were qualified and 
did not follow the arbitrary certification form. If the 
Bureau had reviewed the accompanying license data sub- 
mitted by the other states they probably would have had 
to reject a majority of the certifications because of a possi- 
bility of duplications. 


For example, in the State of New York, where there was 
a possibility of duplication of some 290,157 paid license 
holders, not only was the total number of separate licenses 
reported as the basis for the certification, but an unex- 
plained number of 10,000 paid license holders was added 
thereto, as indicated by Francis W. Cramer’s study, a part 
of the affidavit submitted by him for the State of Wis- 
consin. 


17. That the Rutherford affidavit, paragraph 34, indi- 
eates that the Bureau has had considerable difficulty in 
determining how the states might eliminate so-called dupli- 
cations. 
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18. That paragraph 35 of the Rutherford affidavit indi- 
cates a recommendation by the Department of Interior in 
1960 to the chairman of the House Committee on Merchant 
Marine and Fisheries against enactment of various bills 
which would amend section 4 of the Pittman-Robertson 
Act. No legislation however would have been necessary 
along this line, if the Bureau had continued administering 
the act in the manner in which it had administered it prior 
to 1959. Congress has from time to time amended the act 
as follows: 


1. Amendment of August 18, 1941, Regarding Ap- 
portionments to Territories and Island Possessions 
(55 Stat. 631). 


2. Amendment of July 24, 1946, Regarding Revision 
in Apportionment Method and Maintenance of Com- 
pleted Projects. (60 Stat. 656) Amending Sections 4 
and 8 of Pittman-Robertson Act. 


3. Amendment of August 3, 1950, Regarding Revi- 


sion of Apportionment of Funds to Alaska and Ha- 
waii. (64 Stat. 399) 


4. Amendment of August 12, 1955, Regarding Au- 
thorization to Appropriate Accumulated Receipts and 
to Expend Funds for Management of Wildlife Areas 
and Resources. (69 Stat. 698) 


5. Amendment of July 2, 1956, Relating to the Ap- 
plication in the Territory of Hawaii of the Federal 
Aid in Wildlife Restoration Act. (70 Stat. 473) 


6. Amendment of August 1, 1956 Regarding the 
Implementation of Section 25(b) of the Organic Act 
of Guam by Carrying Out the Recommendation of the 
Commission on the Application of Federal Laws to 
Guam and for Other Purposes. (70 Stat. 908) 
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In fact, Congress amended the provisos of section 4 of 
the Act as follows: 


‘Provided, That such apportionments shall be adjusted 
equitably so that no State shall receive less than one- 
half of 1 per centum nor more than 5 per centum of 
the total amount apportioned to all the States.”’, 


but no attempt was made to amend section 4 with respect 
to the term of “paid hunting license holders.’ 


In Furtuer ANSwer: 


19. That he has been continually familiar with the hunt- 
ing license structure established by the State of Michigan 
and that that license structure has remained statutorily 
unchanged since 1938 to the present date except for increase 
of prices of licenses. 


20. That from 1938 the State of Michigan reported for 
the purposes of the Pittman-Robertson Act, substantially 
all licenses sold by it, listing the kind and numbers of each 
separately, and that all allocations to the state were made 
by the Bureau of Sport Fisheries and Wildlife on the basis 
of the full and complete license data. 


21. That prior to 1959 the Bureau made no official 
requests to the State of Michigan that it eliminate any 
duplications from the figures submitted by the state, and 
that it appears from examination of the number of licenses 
certified to the Bureau that allocations of funds were made 
based substantially on the data submitted and no request 
was made to the State of Michigan that it engage in any 
study or research for the purpose of eliminating so-called 
duplications. 


22. That extreme difficulty will be encountered and great 
expense incurred in determining the number of individuals 
purchasing licenses. 
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23. That prior to 1957 no substantial efforts were made 
by the Bureau of Sport Fisheries and Wildlife to determine 
any so-called duplications and that it generally accepted 
the license data submitted without any substantial modifi- 
cations. That in 1957 the Bureau prepared a tabulation 
entitled ‘‘State Hunting License Figures to be used in 
caleulating Pittman-Robertson Apportionments for the 
year beginning July 1, 1957, for Resident and Non-Resi- 
dent.’? Copies of these tabulations are attached and 
marked Exhibit 15-15a to plaintiff’s complaint. It appears 
from the tabulations that the states before whose name ap- 
pear asterisks are those in which there are probable duplica- 
tions of individual hunting license holders and from said 
tabulations it appears that 28 of the states which issue resi- 
dent hunting licenses have probable duplications and 26 of 
the states which issue nonresident hunting licenses also have 
probable duplications. To a certain degree tabulations 
submitted for all states have some duplication. 


24. That for the year 1955 the Department of Interior 
through the Bureau of Sport Fisheries and Wildlife pub- 
lished a document entitled ‘‘National Survey of Fishing 
and Hunting—a Report on the First Nationwide Economic 
Survey of Sport Fishing and Hunting in the United States 
during the calendar year 1955,’’ the same being circular 
No. 44. The document is too bulky to attach as an exhibit 
but plaintiff wishes to make reference thereto on page 45 
where it is stated: 


“The survey indicated that of the 20,813,000 persons 
who fished during the calendar year 1955, 13,737,000 
purchased fishing licenses at a cost of $37,240,000, and 
of the 11,784,000 persons who hunted, 9,951,000 pur- 
chased hunting licenses at a cost of $39,935,000. 


“‘Por the fiscal year ending June 30, 1955, the States 
reported sales of 19,625,387 fishing licenses yielding 
revenue of $39,501,838 and 16,241,931 hunting licenses 
yielding $42,790,687.’? (Emphasis supplied.) 
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Thus it appears that although the survey reported that 
in the year 1955, 9,951,000, plus or minus 1.96%, persons 
in the United States purchased hunting licenses, the states 
reported to the Department of Interior the sale of 16,241,- 
931 hunting licenses and permits, and the Department 
accepted for apportionment purposes certifications for 
14,191,552 paid hunting license holders; that it appears 
that the Department of Interior made no serious attempt 
to eliminate all so-called duplication and that it accepted 
these certifications even though they reported some 4,240,- 
552 more individuals who purchased hunting licenses than 
the number of individuals who purchased hunting licenses 
in said states as indicated by the national survey of Fish- 
ing and Hunting, published by the Department of Interior. 
It appears that the Department of Interior through the 
Bureau of Sport Fisheries and Wildlife was interpreting 
the term ‘‘paid hunting license holders” in the Pittman- 
Robertson Act as being synonymous with the number of 
licenses sold rather than the number of individuals who 


purchased hunting licenses, 


25. That on February 7, 1958, the Bureau entered into a 
contract with the University of North Carolina to make a 
study of the problem. The Institute of Statistics at the 
University of North Carolina prepared a report entitled 
“Estimation of Numbers of Paid Holders of Hunting and 
Fishing Licenses.’? Copy of this is too bulky to attach, 
but to which reference will be made. The report indicates 
how complex and difficult and costly it would be for the 
states which have a complex licensing structure to comply 
with the request of the opinion of the Solicitor of the 
Department of Interior. Table I, appearing on page 11 
of the report, indicates that the costs to take samples for 
purposes of estimating the probable number of persons 
who purchased hunting licenses with reliability of plus or 
minus 10% at 95% confidence level would run as follows: 
State of Colorado—$28,680; State of Florida—$4,170; for 
the State of Iowa—$4,380; for the State of New York— 
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$20,790; and for the State of Washington—#,800. That 
such method would not be accurate, as for instance, there 
could be an expected discrepancy for the State of New 
York of up to plus or minus some 74,000 licensees—19 times 
out of 20 surveys and still greater variation one time 
out of 20. 


Any bias introduced will result in greater inaccuracy. 
In addition, the reliability of licensee response is a constant 
problem and uncertainty. 


26. That to require studies and surveys would mean that 
large sums of money would be spent by the states not for 
the purpose of providing wildlife restoration programs, but 
rather for the payment of statisticians and compilations of 


statistics. 
Harry D. Roni 


Subscribed and sworn to before me this 18th day of 
March, A.D. 1961. 
Myrtie M. Jankovicn 
Myrtle M. Jankovich 
Notary Public 
Ingham County, Michigan 


My commission expires: 12-11-1964. 


(Filed March 22, 1961) 


Order Substituting Stewart L. Udall, Secretary of Interior 
As Defendant 


This case coming on to be heard on the motion of plain- 
tiff for an order substituting Stewart L. Udall, Secretary 
of Interior, for and in lieu of Frederick A. Seaton, formerly 
Secretary of Interior but now resigned, as the defendant 
in this case and dismissing Frederick A. Seaton and Ross 
L. Leffler as defendants herein; 
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And it appearing that due notice of plaintiff’s motion has 
been given to Stewart L, Udall, Frederick A. Seaton and 
Ross L. Leffler, that Frederick A. Seaton and Ross L, Lef- 
fler have resigned as Secretary and Assistant Secretary of 
Interior, respectively, less than six months ago; that Fred- 
erick A. Seaton has been succeeded by Stewart L. Udall as 
Secretary of Interior; that Stewart L, Udall, as Secretary 


office, which ruling the 

and that there is substantial need for continuing and main- 
taining this action; and the Court being fully advised in 
the premises; 


It is Onverep this 22nd day of March, 1961, that Stewart 
L. Udall, Secretary of Interior, be and he hereby is made 
the defendant in this case in substitution for and in lieu 
of Frederick A. Seaton, formerly Secretary of Interior but 
now resigned, and that Frederick A. Seaton and Ross L. 
Leffler be and they hereby are dismissed as parties defend- 
ant herein. 

Enver: 
Lzowarp P. Warsz 
District Judge 
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(Filed March 29, 1961) 
Plaintiffs Motion For Summary Judgment 

Plaintiff moves for summary judgment on the ground 
that it now appears that there is no genuine issue as to 
any material fact, and since the construction of the Pitt- 
man-Robertson Act urged by plaintiff is correct, plaintiff 
is entitled, as a matter of law, for the judgment prayed for 
in the complaint. 


The Court is respectfully referred to the memorandum 
filed in support of this motion. 


Respectfully submitted, 


Pavxy L. Apams 
Attorney General of Michigan 


Nicuotas V. Oxps 
Assistant Attorney General 
of Michigan 


JEROME MasLowskI 
Assistant Attorney General 
of Michigan 


By: s/ Wenpett Lunp 
Wendell Lund 
One of the Attorneys for 
the Plaintiff 


Dated this 29th day of March, 1961. 
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LAW OFFICES 
RROWN & LUND 
March 28, 1961 
Honorable Leonard P. Walsh 
District Judge 
United States District Court 
Washington 25, B. C. 


Re: State of Michigan v. 
Stewart L. Udall, Secretary 
of the Interior. 

Civil Action No. 638-60 


Dear Judge Walsh: 


I am enclosing copies of Senate Report 868 and House 
Report 1572, 75th Cong., which were referred to during 
the course of the argument in the subject case on March 
22, 1961. 


I am also enclosing copies of the following legislative 
materials of which the Court may take judicial notice: 


Congressional Record of August 7, 1937, page 8506. 
Congressional Record of August 19, 1937, page 9351, 


and, 
Statement of Carl D. Shoemaker. 
(The underscoring has been added.) 
Sincerely, 


Wenvett Lunp 


Notice of Appeal 


Notice is hereby given this 25th day of August, 1961, that 
defendant, Stewart L. Udall hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgments of this Court entered on the 17th day of 
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July, 1961 and on the Ist day of August, 1961 against 
said defendant. 
D. B. MacGurygEas 
Attorney for Defendant 
Department of Justice 
Washington 25, D. C. 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 349-60 


Strate or Wisconsin, State oF CoLorapo and 
Srare or Mixnesora, Plaintiffs, 


v. 


Frepericx A. Seaton, Secretary of the Interior, and 


Ross L. Lerruer, Assistant Secretary of the Interior, 
Defendants. 


State or Micuun, Plaintiff, 
v. 


Frepertcx A. Seaton, Secretary of the Interior, and 
Ross L. Lerrier, Assistant Secretary of the Interior, 
Defendants. 


Order 
(Filed November 8, 1960) 


These causes having been heard upon the motion of 
defendants to consolidate them; and it appearing that both 
actions involve common questions of law and such consoli- 
dation will simplify and expedite their disposition 

Ir Is Heresy Orverep that Civil Action No. 349-60 and 
Civil Action No. 638-60 are hereby consolidated. 


s/ Cuartes F. McLaveniix 
Charles F. McLaughlin 
United States District Judge 


November 8, 1960 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


C. A. No. 349-60 


State or Wisconsin, State oF CoLorapo and 
State or Minnesota, Plaintiffs, 


v. 
Srewarr L. Upatu, Secretary of Interior, Defendant 
Strate or Micuuun, Plaintiff, 
v. 


Srewart L. Upatt, Secretary of Interior, Defendant 


Findings of Fact and Conclusions of Law 
Findings of Fact 


1. The above actions are in the nature of mandamus 
proceedings brought by the Plaintiffs, States, against the 
Secretary of Interior, Defendant, to compel him to comply 
with provisions of the Act of September 2, 1937, as amended, 
and particularly with Chapter 899, Sec. 4, 50 Stat. 918 
thereof, as amended July 24, 1946, Chapter 605, Sec. 4, 60 
Stat. 656, Title 16 USC See. 669c, commonly known and 
hereinafter referred to as the Pittman-Robertson Act. 


The provision of the section chiefly in contention is that 
with respect to the apportionment of certain revenues in 
the fund known as ‘‘The Federal aid to wildlife-restoration 
fund.’’ An apportionment is called for in a manner spcci- 
fied according to a ratio which the number of paid hunting 
license holders of each State in the preceding fiscal year, 
as certified to the Secretary of the Interior by the State 
fish and game departments, bears to the total number of 
paid hunting-license holders of all the States. 


2. Although this action was originally started against 
Frederick A. Seaton, who was then Secretary of Interior, 
the new Secretary, Stewart L. Udall, has been substituted 
by proper proceedings for former Secretary Seaton. 


3. Up to the date when this cause was submitted to the 
Court on March 22, 1961, there had been withheld from the 
Plaintiffs allocations of funds apportioned to the Plain- 
tiffs in federal aid available for wildlife restoration for 
the fiscal year ending June 30, 1960. There has also been 
withheld additional allocations for the next year as addi- 
tional amounts due Plaintiffs. The allocations of these 
amounts are being withheld from the Plaintiffs pending 
the receipt of so-called acceptable certifications as to num- 
ber of paid hunting license-holders within each State. 


4, At the time the Pittman-Robertson Act went into effect 
in 1937, Plaintiffs generally had separate types of hunting 
licenses. The State of Michigan, for example, had three 
separate and distinct hunting licenses, namely: 


(a) a deer license which permitted a hunter to hunt 
deer and bear only during a season by the use of legally 
permissible rifle or other firearm (first required in 
1895) ; 


(b) a small game license which permitted a hunter to 
hunt other game species exclusive of deer and bear 
(first required in 1913) ; and 


(¢c) a bow and arrow license which permitted a hunter 
to hunt deer and bear with bow and arrow only (first 
required June 21, 1937). 


5. The license structure of each of the Plaintiffs has con- 
tinued in effect for some years without any substantial 
changes until the present time, except that there have been 
change in the prices of various licenses. The license struc- 
ture has been the basis of certification to the Secretary of 
Agriculture and later to the Secretary of Interior, the 
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administrators of the Pittman-Robertson program under 
the Act since 1938. 


6. Normally, each of the licensees of the types of licenses 
sold by a Plaintiff State engages in a distinct varicty of 
sports activity, hunting big game and small game through 
the use of different types of weapons and ammunition, and 
such hunters who purchase firearms, shells, and cartridges 
make contributions to the Pittman-Robertson fund affect- 
ing certain species and creating problems in resource 
management and restoration which the State department 
of conservation must mect and solve if it is expected that 
these game species continue to abound for the growing 
army of hunters. 


7. The respective Plaintiffs certified each year to the 
Seeretary of Interior all the hunting licenses sold pursuant 
to the license provisions contained in the laws of each 
Plaintiff State, and such certifications to the Department 
of the Interior were made under the Pittman-Robertson 


Act according to the Manual of Information setting forth 
the requirements of Federal Aid in Wildlife Restoration 
activities, which was first issued on July 25, 1938, by the 
Bureau of Biological Survey, Department of Agriculture, 
and later by the Department of Interior. 


8. In subsequent revisions of the Manual, including that 
of 1957, the substance of the wording with respect to sub- 
mission of license data remained the same. 


9. Plaintiffs generally certified to the Secretary of Agri- 
culture and the Secretary of Interior each type of hunting 
license sold pursuant to the license provision of each of 
the Plaintiff States, and in their certification during the 
past years the Plaintiff States enumerated the number of 
licenses sold and not the number of persons who purchased 
licenses. Statistics as to the number of hunters who pur- 
chased more than one license were not maintained by the 
Plaintiff States. 
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10. Based on the aforesaid certifications, the Secretary 
of Agriculture and his successor, the Secretary of Interior, 
determined the share of each of the Plaintiff States of the 
fund by computing all of the hunting licenses sold as certi- 
fied. 


11. The Solicitor of the Department of the Interior issued 
a summary opinion on March 11, 1959, stating: 


“For its purposes in administering the above-cited 
statute, the Fish and Wildlife Service may assume that 
the term ‘paid license holders’ refers to individuals 
who hold one or more paid licenses in any given state; 
it should not construe the term to include all licenses 
issued by a State when under State law more than one 
license may be issued to a single individual.”’ 


12. In accordance with this opinion the Assistant Secre- 
tary wrote fish and game departments in each of the states 
on March 26, 1959, in which he quoted the Solicitor’s sum- 


mary opinion, and indicated that certifications submitted 
to the Department should be in the following form: 


“T hereby certify to the best of my ability to do so that 
during the fiscal year ending , there were 
paid hunting license holders.’’ 


13. In 1959, the Plaintiff States certified the number of 
hunting licenses for 1957-58. These certifications, although 
complying with the numbers of certifications of prior years, 
were deemed by the Department of Interior to be unaccepta- 
ble and were rejected. Partial funds were allocated and 
the balance held in reserve until such times as certificates 
satisfactory to the Department of Interior should be sub- 
mitted. 


14. To certify individuals or persons who have pur- 
chased hunting licenses rather than the number of licenses 
sold, would entail the expenditures of large sums of money 
for making of surveys and analyses of the many licenses 
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that are sold each year by the Plaintiff States. The Depart- 
ment of Interior in an analysis made of this problem sev- 
eral years ago found that to make such surveys would cost 
the States large sums of money. 


Conclusions of Law 


1. The court has jurisdiction. Plaintiffs are not seeking 
& money judgment, but rather an affirmative order in the 
nature of mandamus to compel the Secretary of Interior 
to comply with its interpretation and the authority to com- 
pel such compliance. Consequently, this is not a suit 
brought against the United States for the recovery of 
money, but rather it is an action to compel an officer of the 
United States to perform a legal ministerial duty. 


2. Section 4 of the Pittman-Robertson Act provides that 
the Secretary of Interior shall apportion among the sev- 
eral states proceeds from federal taxes collected on the 
sale of firearms and ammunition on the basis of, inter alia, 


“<* © * one-half in the ratio which the number of paid 
hunting-license holders of each State in the preceding 
fiscal year, as certified to said Secretary by the State 
fish and game departments, bears to the total number 
of paid hunting-license holders of all States * * 22, 


3. The foregoing quoted language refers to and means 
the number of paid hunting licenses issued or sold in each 
State as well as the number of hunting licenses issued or 
sold in all of the States, irrespective of whether one hunter 
purchased more than one license. 


4. It is clear from the legislative history of the Act that 
Congress intended that the apportionment to each State 
from the fund set up by the Act would be determined on 
the basis of the total number of licenses sold in each of the 
States, according to the laws of each State. S. Rep. No. 
868, 75th Cong., 1st Sess., pp. 3 and 4; House Hearings, pp. 
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39-41; H. Rep. No. 1572, 75th Cong. 1st Sess., p. 3 and 4; 
Cong. Record, Aug. 7, 1937, p. 8506, Aug. 19, 1957, p. 9351. 


5. For twenty years after passage of the Act, it was 
without question consistently administered on the fore- 
going basis. First, the Department of Agriculture, and 
later the Department of Interior, construed the Act as 
meaning that the States should certify all of the licenses 
which were sold during the fiscal year, excluding only those 
special licenses which formed an adjunct to or were ancil- 
lary to a general hunting license, and funds were appor- 
tioned on the basis of the number of licenses so certified, 
irrespective of the number of license holders. Manual of 
Information and Requirements for Federal Aid in Wildlife 
Restoration Activities (1938), paragraph 1314, issued by 
Bureau of Biological Survey of the Department of Agri- 
culture; revised Manual (1957), paragraph 120.4. Advice 
to the States that if their statutes provided for the issuance 
of separate licenses, allocations would be made on the basis 
of such licenses, was a proper construction of the Act. 


On the basis of the foregoing findings of fact and conclu- 
sions of law, an order will issue granting the motion of 
each Plaintiff for summary judgment and denying the 
motion of defendant to dismiss, or, in the alternative, for 
summary judgment in each case. 


Leonarp P. WaLsH 
Leonard P. Walsh, Judge 


July 17, 1961 


Attorneys: 


Newell A. Clapp, Esq., 425 13th St., N.W., Washington 
4, D. C. 


Wendell Lund, Esq., 1625 Eye Street, N.W., Washington 
6, D.C. 
For the Plaintiff States 


William H. Orrick, Jr., Esq., Assistant Attorney Gen- 
eral, and Donald B. MacGuineas, Esq., Chief, General 
Litigation Section, Department of Justice, Washing- 
ton, D. C. 

For the Defendant 


Hon. T. W. Bruton, Attorney General, and G. A. Jones, 
Esq., Assistant Attorney General, State of North Caro- 
lina, Raleigh, N. C.; 

Hon. Richard W. Ervin, Attorney General for Florida, 
The Capitol, Tallahassee, Florida; 


Hon. David D. Furman, Attorney General for New Jer- 
sey, Room 211 State House Annex, Trenton, N. J.; 


Hon. Frank E. Hancock, Attorney General of Maine, 
Augusta, Maine; 


Peter L. Hughes, III, Esq., Room 218, State House 
Annex, Trenton, New Jersey; and 


Hon. J. P. F. Germullion, Attorney General of Louisiana, 
The Capitol, Baton Rouge; and Michael M. Culligan, 
Esq., State Office Building, New Orleans, Louisiana 

For the Amici Curiae 


(Filed July 18, 1961) 
Order 


These causes coming on to be heard on the motions of 
the Defendant to dismiss or, in the alternative, for sum- 
mary judgment, and the Plaintiffs having filed motions for 
summary judgment; and the Court being fully advised in 
the premises and having entered this day its Findings of 
Fact and Conclusions of Law; it is this 17th day of July, 
1961, 


OrvereD, that the motions of the Plaintiffs for summary 
judgment be, and the same hereby are, granted; 
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Orverep, that the motions of the Defendant to dismiss, 
or in the alternative, for summary judgment be, and the 
same hereby are, denied; and 


Tr Is FurTHER ORDERED AND DECLARED: 


1. The phrase ‘‘the number of paid hunting license hold- 
ers’’ as used in Title 16 USC Sec. 669c, 60 Stat. 656, means 
the total of separate and distinct hunting licenses sold in the 
Plaintiff States during the fiscal year 1957-1958, and there- 
after, in the manner and form certified by the States 
fish and game departments to the Secretary of Interior ; and 


2. The Secretary of Interior apportion to the Plaintiff 
States revenues out of the ‘‘Federal Aid to Wildlife-Res- 
toration Fund” based on the number of licenses as thus 
certified, and file the appropriate certificates and papers 
with the appropriate agencies of the Government of the 
United States. 

Lronarp P. WaLsH 
Leonard P. Walsh, Judge 
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UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 


C. A. No. 349-60 


Tue State or Wisconsin, THE STATE oF Cotorapo, anv THE 
State or Minnesota, Plaintiffs, 


v. 
Srewarr L. Upatt, Secretary of Interior, Defendant 
C. A. No. 638-60 
Stare or Micuican, Plaintiff 
v. 

Srewarr L. Upatt, Secretary of Interior, Defendant 
Motion of Defendant To Vacate F indings of Fact and Conclu- 
sions of Law, Or In the Alternative To Amend Findings of 


Fact and Conclusions of Law, and To Amend the Court's 
Order Entered July 17, 1961. 


Defendant moves the Court to vacate its Findings of Fact 
and Conclusions of Law entered J uly 17, 1961 or in the 
alternative to amend the Findings of Fact and Conclusions 
of Law in the manner sct forth in this motion and to 
amend the Court’s order entered in these cases on July 
17, 1961. 


The grounds for this motion are: 


1. Since the cases were decided on cross motions for 
summary judgment there is no occasion for the court to 
enter Findings of Fact and Conclusions of Law. 


2. In the event the Court, nevertheless, adheres to its 
decision to issue Findings of Fact and Conclusions of Law, 
the Findings and Conclusions entered by the Court on 
July 17, 1961, should be amended as set forth in this Motion. 


3. The order entered by the Court on July 17, 1961, 
should be amended as set forth in this Motion. 
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Proprosep AMENDED FinpIncs oF Fact aND 
Concxiusions or Law 


Findings of Fact 


1. These are actions in the nature of mandamus brought 
by the States of Wisconsin, Colorado, Minnesota, and 
Michigan against the Seerctary and an Assistant Seerctary 
of the Interior to compel them to issue certificates to have 
paid to the plaintiffs the respective sums of $116,962.27, 
$61,970.59, $93,687.13 and $223,239.05 which the four states 
contend they are entitled to be paid under the Pittman- 
Robertson Act. (Act of September 2, 1937, 50 Stat. 918, 
as amended, 16 U.S.C. 669c). That act authorizes the 
Secretary of the Interior to cooperate with the states in 
wildlife-restoration projects approved by the Secretary (16 
U.S.C. 669). It provides that the revenue accruing each 
fiscal year from the tax on firearm shells and cartridges 
imposed by Section 610, Title IV, of the Revenue Act of 
1932, is authorized to be set apart in the Treasury as a 
special fund known as “The Federal aid to wildlife-restora- 
tion fund.” The act further provides that after deduction 
of an amount estimated by the Secretary of the Interior as 
necessary to cover administrative expenses he shall, within 
sixty days after the close of each fiscal year, apportion the 
unexpended balance of the fund among the states and 
certify such apportionment to the Secretary of the Treas- 
ury. The statutory formula for apportionment of the 
fund is: 


The Seeretary of the Interior, after making the afore- 
said deduction, shall apportion the remainder of the 
revenues in said fund for each fiscal year among the 
several States in the following manner, that is to say, 
one-half in the ratio which the area of each State bears 
to the total area of all the States and one-half in the 
ratio which the number of paid hunting-license holders 
of each State in the preceding fiscal year, as certified 
to said Secretary by the State fish and game depart- 


331 


ments, bears to the total number of paid hunting-license 
holders of all the States; Provided, That such appor- 
tionments shall be adjusted equitably so that no State 
shall receive less than one-half of 1 per centum nor 
more than 5 per centum of the total amount appor- 
tioned to all the States. 


2, Although these actions were originally started against 
Frederick A. Seaton, who was then Secretary of Interior, 
the new Secretary, Stewart L. Udall, has been substituted 
by proper proceedings for former Secretary Seaton. 


3. At the time the Pittman-Robertson Act went into 
effect in 1937, Plaintiffs generally had separate types of 
hunting licenses. The State of Michigan, for example, had 
three separate and distinct hunting licenses, namely: 


(a) a deer license which permitted a hunter to hunt 
deer and bear only during a season by the use of legally 
permissible rifle or other fire arm (first required in 
1895) ; 


(b) a small game license which permitted a hunter to 
hunt other game species exclusive of deer and bear 
(first required in 1913); and 


(¢c) a bow and arrow license which permitted a hunter 
to hunt deer and bear with bow and arrow only (first 
required June 21, 1937). 


4. The license structure of each of the Plaintiffs has con- 
tinued in effect for some years without any substantial 
changes until the present time, except that there have been 
changes in the prices of various licenses. Normally, each 
of the licensees of the type of licenses sold by a Plaintiff 
State engage in a distinct variety of sports activity, hunt- 
ing big game and small game through the use of different 
types of weapons and ammunition, and such hunters who 
purchase firearms, shells, and cartridges make contribu- 
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tions to the Pittman-Robertson fund affecting certain 
species and creating problems in resource management and 
restoration which the State department of conservation 
must meet and solve if it is expected that these game 
species continue to abound for the growing army of hunters. 


5. When this program started in 1938, the state hunting 
license structures were relatively simple. Most states had 
a single license which permitted the holder to hunt all types 
of game. Hence, when the states submitted to the Depart- 
ment of the Interior their certifications of the numbers of 
hunting licenses sold, the possibility that such certifications 
contained duplications of individuals holding more than 
one license in a state was slight. The Branch of Federal 
Aid in the Bureau of Sport Fisheries and Wildlife assumed 
the responsibility for eliminating any detectable duplica- 
tions in the states’ certifications. The Branch of Federal 
Aid eliminated from the states’ certifications obvious dupli- 
cations and errors, such as licenses not pertaining to hunt- 


ing and permits which clearly required the holder to have 
a basic prerequisite license. This review of the states’ 
certifications did not, however, disclose the extent to which 
individuals who may have held more than one license were 
counted more than once in the certifications. 


6. Up to 1958, the Bureau of Sport Fisheries and Wild- 
life accepted certifications of Wisconsin, Colorado, Minne- 
sota, and Michigan which showed the total number of each 
type of license sold, e.g., big game licenses, small game 
licenses, not the number of persons who purchased licenses. 
Statistics as to the number of hunters who purchased more 
than one license were not maintained by the Plaintiff States. 
These certifications did not, however, show affirmatively 
that they contained duplications of individual license 
holders. It might be that no individual in the state had 
purchased both a big game and a small game license. 


7. The problem of undetectable duplications in the cer- 
tifications having been considered a minor one in the early 
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years of the program, the Branch of Federal Aid analyzed 
the state certifications as a routine, mechanical job. Hence, 
the possibility that some of the states? certifications of the 
number of licenses sold contained duplications of indi- 
vidual license holders was not brought to the attention of 
the Secretary of the Interior or his assistant having juris- 
diction over this program until 1958, 


8. After World War II, the trend toward the issuance 
by some states of separate licenses to permit the holders 
to hunt different species of game became more pronounced. 
Colorado, for example, expanded its license structure until, 
at the present time, an individual may purchase as many 
as eight licenses to hunt different species of game. Since 
Colorado does not require the purchase of a general hunt- 
ing license as a prerequisite to the issuance of licenses to 
hunt particular species of game, one person, if he pur- 
chases all available licenses, could be counted eight times 
in a certification based on the total number of licenses sold. 


9. At the outset of this program, the Bureau of Biologi- 
cal Survey (which initially administered it) issued a Fed- 
eral Aid Manual for the guidance of the states and officials 
administering the program. The Manual stated: 


Since each State’s share must be based in part on the 
number of licenses sold during the fiscal year, it be- 
comes necessary for the Secretary of Agriculture to 
first apportion the funds on a tentative basis and later 
to revise the apportionments, using the actual number 
of hunting-license holders during the period J uly 1 to 
June 30 as a basis. States should arrange to furnish 
license data for the preceding 12 months period prompt- 
ly after each July 1 so the definite apportionments 
may be made. In certifying the number of paid hunt- 
ing licenses to the Department, there should be in- 
cluded all licenses defined as hunting licenses by State 
laws. The set-up should embrace ordinary hunting, 
combination licenses which include hunting privileges, 
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and special hunting licenses. Special licenses issued 
only after a general license has been purchased should 
not be counted, as the law requires the number of 
license holders and not the number of individual 
licenses. 


Subsequent editions of this manual issued in 1940, 1947, 
1956, and 1957 contained essentially the same provision. 


10. Although these editions of the Federal Aid Manual 
requested the states to include in their certifications all 
licenses sold, it was made clear that this information was 
desired for statistical purposes apart from obtaining the 
information necessary to make the apportionments of the 
Federal aid to wildlife-restoration fund. Thus, the 1940 
edition of the Federal Aid Manual provided: 


Since the availability of hunting license data is an 
essential prerequisite to the apportionment of funds, 
it is necessary that the States shall have furnished 
the facts on the actual number of hunting license hold- 
ers for the preceding Federal fiscal year. To insure 
the availability of this information the Fish and Wild- 
life Service will request it toward the close of each 
calendar year, and thereby the States will have ample 
time to have assembled the facts for the fiscal year 
which ended on June 30. In certifying the number of 
paid hunting licenses to the Department, there should 
be included all licenses defined as hunting licenses by 
State laws. These should embrace ordinary hunting, 
combination licenses which include hunting privileges, 
and special hunting licenses. Special licenses issued 
only after a general license has been purchased are 
not included for use in apportionment, as the law 
requires the number of paid license holders and not 
the number of individual licenses. However, a com- 
plete report is desired for statistical purposes. 
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Similar statements were made in the later editions of the 
manual. 


11. In 1941, 1946, 1952, and 1957, the Fish and Wildlife 
Service issued printed Regulatory Announcements describ- 
ing the Pittman-Robertson Act program. The 1941 an- 
nouncement stated: 


Method of Allocating Funds to the States 

After making deductions for administering the act, 
apportionments of funds are made to the States half 
in the ratio that the area of each State bears to the total 
area of all the States and half in the ratio that the 
number of paid hunting-license holders of each State 
in the preceding fiscal year, as certified to the Secre- 
tary of the Interior by the State fish and game depart- 
ment, bears to the total number of paid hunting-license 
holders of all the States. All licenses defined as hunt- 
ing licenses by State laws may be counted, with the 
exception of special licenses issued only after a gen- 
eral license has been purchased, since the law specifies 
“‘the number of license holders” and not the number 
of individual licenses, 


The subsequent Regulatory Announcements contained 
similar statements, 


12. In 1956 the Attorney General of Idaho wrote the 
Solicitor of the Department of the Interior asking his opin- 
ion as to how Idaho’s allotment should be made in the light 
of the hunting license Provisions of the Idaho code. The 
Solicitor’s reply stated: 


You will note that the statute bases the distribution 
specifically on the number of individuals, or license 
“holders”, 


We feel that it is clear from an examination of your 
State law, as quoted in your letter (Section 36-404, 
Idaho Code), that those persons who purchase from 
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the State a general fish and game license combined, or 
a fish or game license, or both, become license ‘‘hold- 
ers’? for purposes of the Federal statute. Such indi- 
vidual license “holders”, if they choose, may acquire 
additional authorization or permits from the State to 
kill certain species by the acquisition of additional 
permits to kill deer, pronghorn antelope, mountain 
sheep, moose, elk, or goat in accordance with the laws 
of the State. This does not, in our judgment, however, 
expand the number of individual license ‘tholders’’. 
The long-established practice of this Department, as 
well as the intent of the statute require, in our opinion, 
that the apportionment be made, as prescribed by the 
statute, on the basis of the number of license ‘‘holders”’, 
or individuals, in the various States, as compared to the 
total number of such license ‘‘holders’’ in all of the 
States. 


Where a particular State has no general license 
requirements but requires separate licenses for hunt- 
ing various species, we recognize the possibility of 
inaccuracy or duplication in the number of license 
“holders’’ reported by the State. We would hope to 
reduce such inaccuracies to a minimum and in the cir- 
cumstances, if any inequities exist, as between the 
various States, we believe that such inequities should 
be resolved by the States. 


13. In 1957 the Chief, Division of Technical Services, 
Bureau of Sport Fisheries and Wildlife, wrote the Virginia 
Commission of Game and Inland Fisheries in response to 
a similar inquiry and stated: 


Several weeks ago Mr. Robert H. Johnson discussed 
with me your telephone inquiry concerning the steps 
your Commission would have to follow to expand the 
license base used for computing apportionments under 
the Federal Aid in Fish and Wildlife Restoration Acts. 
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The direct answer to your question would be that 

your Legislature would merely have to enact legisla- 
tion to provide that a separate license would be re- 
quired for the hunting of every different Species of 
game animal (or fish) in the Commonwealth of Vir- 
ginia. Each license would be independent of the other, 
and an individual holding such a single license would 
constitute a paid hunting license holder. 
It will be obvious to you immediately that such a 
system would result in a great deal of duplication, as 
many individuals would buy the several licenses re- 
quired for the various types of game which they wished 
to hunt. The fact that duplication of this sort exists 
has resulted in a move by a group of States to request 
the Fish and Wildlife Service to devise a more equi- 
table means of determining the actual, ie., non-dupli- 
eating, paid hunting license holders. ae 


At the present time, we are engaged in a study of 


various means by which an equitable count of license 
holders may be secured. It is quite probable that we 
will find it necessary, in accordance with the Federal 
Aid Acts, to establish a new method of making license 
enumerations. 


14. In the 1950’s the question as to the proper construc- 
tion of the phrase ‘‘the number of paid hunting-license 
holders of each State’? became the subject of much discus- 
sion at meetings of the International Association of Game, 
Fish and Conservation Commissioners, in which the state 
fish and game departments are represented. It was recog- 
nized that the determination of the degree of duplication 
of individuals in the certifications of some states presented 
difficulties, and that unless such duplication was eliminated 
some states would receive larger apportionments at the 
expense of some other states. 


338 


At a convention of the International Association in 1957 
the Chief, Division of Technical Services, Bureau of Sport 
Fisheries and Wildlife, stated: 


I don’t know how this resolution is going to come out, 
but I can tell you this, that the Fish and Wildlife Serv- 
ice is going to study this license matter and perhaps 
get it straightened out so we will be complying with 
the law. 


When the program started, we did not have these 
multiple-license situations. They have grown like 
Topsy, and we have been remiss in not having done 
something sooner. 


All this national agitation which has developed re- 
cently has focused attention on that, and we can’t do 
other than study the matter with the view of taking 
remedial action. 


15. In order to assist the states in determining their 
respective numbers of individuals holding hunting licenses, 
as distinguished from the number of licenses sold, the 
Bureau of Sport Fisheries and Wildlife had a study of the 
problem made in 1958 by the Institute of Statistics of 
North Carolina State College. That study concluded that 
sampling of hunting license holders by personal interviews 
would be reasonably effective and could be done without 
undue cost. At the request of the International Associa- 
tion, copies of this study were distributed to all the states. 


16. In accordance with a resolution passed in 1958 by the 
International Association, its Legal Committee (consisting 
mostly of representatives of the states’ attorneys general) 
met with the Solicitor of the Department of the Interior to 
discuss the proper construction of the statutory phrase 
‘‘hunting-license holders.’’ Different states took different 
positions. The Legal Committee requested that the states 
be informed promptly ‘‘as to what the Department of the 
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Interior is going to require the States to do in the way of 
spending State money to find out the extent of duplicate 
license buying by hunters.’ It “appeared that the general 
consensus was to attempt to get unanimous endorsement 
of an effort to amend the Acts so apportionments can be 
computed half on area and half on total revenue from 
license sales rather than on the basis of the number of paid 
hunting license holders.” 


17. In view of the differing views as to the meaning of 
“‘hunting-license holders,’? the Assistant Secretary for 
Fish and Wildlife requested the opinion of the Solicitor of 
the Department of the Interior. The Solicitor issued a 
summary opinion on March 11, 1959, stating: 


For its purposes in administering the above-cited 
statute, the Fish and Wildlife Service may assume that 
the term ‘‘paid license holders’’ refers to individuals 
who hold one or more paid licenses in any given state; 
it should not construe the term to include all licenses 
issued by a State when under State law more than one 
license may be issued to a single individual. 


18. In accordance with this ruling the Assistant Secre- 
tary wrote the fish and game departments of all the states 
on March 26, 1959, quoting the Solicitor’s opinion and 
stating: 


In harmony with this definition we plan to distribute 
the Pittman-Robertson funds available for apportion- 
ment in the fiscal year beginning July 1, 1959, on the 
basis of numbers of paid license holders as certified 
to us by the States. We realize that the determination 
of the numbers of these individuals will be difficult in 
some States. However, at this time we are prepared 
to accept certifications addressed to the Secretary of 
the Interior from the State game and fish departments 
for purposes of Section 4 of the Pittman-Robertson 
Act as follows: 
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“‘T hereby certify to the best of my ability to do so 
that during the fiscal year ended 
paid hunting license holders.’’ 


This certification should be provided in the form of an 
affidavit over the official seal of the certifying organ- 
ization. 


19. On June 4, 1959, the Solicitor issued a more detailed 
opinion on this subject, in which he reviewed the legisla- 
tive history and the administration of the Pittman-Robert- 
son Act and concluded: 


However, it is apparent that the States have not been 
uniform in their licensing activities. They may be 
divided on the basis of the form of their hunting- 
license structures into: 


(1) Those requiring a general hunting or a com- 
bination hunting and fishing license entitling the 
holder to take all types of game; 


(2) Those requiring a general or combination 

license for certain types of game and special permits 

or licenses for one or more species not covered by 
the general license; and 


(3) Those issuing no general licenses, but requir- 
ing separate licenses for various types of game, 
such as deer, antelope, and sheep. 

The number of general licenses sold by a State in 


the first classification would correspond with the num- 
ber of persons holding paid hunting licenses. States 
in the second group could readily determine the extent 
of duplication as the number of general licenses would 
correspond with the number of license holders while 
the ancillary licenses sold would show the extent of 
duplication as to persons. A certification by a State 
in the third group as to license holders based on the 
number of licenses sold would result in duplication as 
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to persons since it may be assumed that some individ- 
uals will purchase two or more of the separate licenses. 

Under these varied hunting-license structures, each 
State, in order to secure a larger share of the revenues 
or merely as a matter of self-defense, would, as stated 
to the Chairman of the Legal Committee of the Inter- 
national Association of Game, Fish and Conservation 
Commissioners recently, “follow the other States by 
multiplying licenses, so that it would have a small game 
license, big game license, archery license, antlerless 
deer license, and as many other licenses as its ingenu- 
ity could devise.’’ See the letter of November 12, 1958 
from the Deputy Attorney General, Commonwealth of 
Pennsylvania. At present, some states have as many 
as eight licenses, and it is no more than wishful think- 
ing to suppose that other States would not enter the 
race for the revenues. We cannot attribute to the 
Congress an intention to enact legislation which would 
lend to such absurd results when the statute can ob- 
viously be given a reasonable application consistent 
with its language and the legislative purpose. 

From the foregoing we conclude that in apportion- 
ing Federal funds for wildlife restoration purposes 
under section 4 of the Act the Secretary of the Interior 
should include as ‘‘license holders of each State” all 
individuals to whom a State has issued one or more 
licenses; he should not include all licenses issued by a 
State when, under State law, more than one license 
may be issued to a single individual. 


20. Forty-six states submitted certifications accepted by 
the Department of the Interior. Wisconsin and Minnesota 
wrote the Regional Director of the Bureau of Sport Fish- 
eries and Wildlife, protesting as to the form of certifica- 
tion required in the Assistant Secretary’s letter of March 
26, 1959, and submitting by categories the total number of 
hunting licenses sold during the fiscal year ending June 30, 
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1958. A Regional Director of Sport Fisheries and Wild- 
life wrote the Michigan Department of Conservation re- 
questing a certification of license holders for fiscal year 
1958 in the form specified in the Assistant Secretary’s 
letter of March 26, 1959. The Michigan Director of Con- 
servation replied that ‘‘we are unable to certify in the 
manner requested ...’’ and certified the number of hunting 
licenses sold, rather than the number of paid hunting license 
holders. The Director of the Bureau of Sport Fisheries 
and Wildlife replied to Wisconsin, Minnesota and Michigan 
that ‘‘the information you submitted cannot be considered 
an acceptable certification .. .”’ 


Wisconsin, Minnesota, Colorado, and Michigan then sub- 
mitted certifications of the number of “paid hunting license 
holders.” These showed on their face, however, that the 
number of ‘‘license holders’’ certified was actually the 
total number of hunting licenses sold, rather than the num- 
ber of individuals to whom one or more licenses had been 
sold, i.e., that these states had not (except as to minor 
respects in the case of Colorado) eliminated duplications 
of individuals in their certifications. 


21. In November 1959 the Secretary apportioned the 
Federal aid to wildlife-restoration fund to the several 
states. Since Wisconsin, Colorado, Minnesota, and Michi- 
gan had not submitted acceptable certifications, only partial 
apportionments were made to them. This was done by 
eliminating from the total number of licenses sold by each 
of those states the categories of licenses which probably 
involved duplications of individuals. 


22. As a result of this partial apportionment, the follow- 
ing sums were withheld from these four states in reserve 
in order to afford them an opportunity to submit revised 
certifications eliminating duplications of individual license 
holders: 


Wisconsin $116,962.27 
Colorado 61,970.59 
Minnesota 93,687.13 
Michigan 223,239.05 


23. On November 19, 1959, the Assistant Secretary wrote 
these four states, notifying them of their partial apportion- 
ments, referring to the Solicitor’s opinion, and stating: 


Briefly, the opinion means that we must count only 
paid hunting license holders and not the total number 
of all types of hunting licenses sold in your State. 
Your certification as to the number of paid hunting 
license holders does not conform to the Solicitor’s inter- 
pretation of Section 4 of the Pittman-Robertson Act. 

In order to make an apportionment of funds and to 
avoid hardship we have made a partial apportionment 
to your State. This apportionment is based upon area 
and certain categories of licenses sold in your State. 
These categories are circled in red on the enclosed 
photocopy of your license tabulation which you sub- 
mitted as supporting data. The final apportionment 
cannot be made until you submit a certification in con- 
formance with the guidelines laid down in my letter 
of March 26, 1959, as to the number of paid hunting 
license holders in your State for the period July 1, 
1957 to June 30, 1958. Funds withheld will be placed 
in temporary reserve until the matter is resolved. 


We ask that you use the exact form prescribed in 
my letter to you of March 26, 1959, without any quali- 
fying statements or additional data. For your conven- 
ience in furnishing this information the form is as 
follows: 


“‘T hereby certify to the best of my ability to do so 
that during the fiscal year ended 


. e ° * * 
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We sincerely hope that you will act in accordance 
with the above in the near future so that the final 
apportionment of all Pittman-Robertson funds may be 
made. 


Conciusions oF Law 


1. The Court lacks jurisdiction of the subject matter of 
these actions because they seek to determine the right of 
plaintiffs to obtain payment of federal funds in the Treas- 
ury and to require the Seeretary of the Interior to take 
the necessary action to cause the payment of such funds 
to be made. 


2. Although it is true that from the enactment of the 
Pittman-Robertson Act in 1937 until 1959 the Department 
of Agriculture and later the Department of the Interior 
accepted certifications from the plaintiff states of the total 
number of hunting licenses sold by those states (excluding, 
however, special licenses issued to hunters only if they had 
purchased general licenses), this did not represent an 
administrative interpretation that the Pittman-Robertson 
Act permits apportionments to be made to the states on the 
basis of the total number of hunting licenses sold rather 
than the number of individual hunters purchasing licenses. 
This administrative action was taken initially because 
most states then sold a single license which permitted the 
holder to hunt all types of game, so that the possibility 
that certifications of the numbers of hunting licenses sold 
contained duplications of individuals holding more than 
one license in a state was slight. Furthermore, such certi- 
fications did not show affirmatively that they contained 
duplications of individual license holders and the Bureau 
of Sport Fisheries and Wildlife had no means of deter- 
mining whether such certifications did in fact contain dupli- 
eations of individual license holders. It was only after 
World War II, when the trend toward the issuance by some 
states of separate licenses to permit the holder to hunt 


different species of game became more pronounced and the 
problem as to the proper means of apportioning the Fed- 
eral aid to wildlife-restoration fund became the subject of 
controversy between different states at the annual meetings 
of the International Association of Game, Fish and Conser- 
vation Commissioners, that the problem received serious 
attention in the Department of the Interior. 


3. The Department of Agriculture and later the Depart- 
ment of the Interior have consistently given the Pittman- 
Robertson Act the administrative interpretation that the 
phrase ‘‘the number of paid hunting-license holders of each 
State’ means the total number of different hunters pur- 
chasing licenses, irrespective of the fact that some such 
hunters may purchase more than one license in a particular 
state during a given year. 


4. The correct interpretation of the phrase “the number 
of paid hunting-license holders of each state’”’ is that this 
phrase means the total number of different hunters pur- 


chasing licenses, irrespective of the fact that some such 
hunters may purchase more than one license in a particular 
state during a given year. 


Prorosep AMENDED ORDER 


These causes coming on to be heard on the motions of 
the Defendant to dismiss or, in the alternative, for sum- 
mary judgment, and the Plaintiffs having filed motions for 
summary judgment; and the Court being fully advised in 
the premises and having entered this day its Findings of 
Fact and Conclusions of Law; it is this day of July, 
1961, 


Orvenep, that the motions of the Plaintiffs for summary 
judgment be, and the same hereby are, denied ; 


OrpereD, that the motions of the defendant to dismiss or, 
in the alternative, for summary judgment be, and the same 
hereby are, granted; 


Orverep, that the amended complaints be, and the same 
hereby are, dismissed. 


Respectully submitted, 


Wruuum H. Orrick, JR. 
Assistant Attorney General 


Donaty B. MacGurngas 
Attorney, Department of Justice 


Attorneys for Defendants 


UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 


(Filed August 2, 1961) 
Civil Action No. 349-60 


Srate or Wisconsin, STaTE oF Cotorano, STATE OF 
Mixyesora, Plaintiffs 


v. 


Srewarp L. Upatt, Secretary of the Interior, Defendant 
C.A. No. 638-60 


Srare or Micuican, Plaintiff 


Vv. 


Srewarp L. Upatu, Secretary of the Interior, Defendant 


Order 


Defendant having filed a motion to vacate Findings of 
Fact and Conclusions of Law, or in the alternative to 
amend Findings of Fact and Conclusions of Law, and to 
amend the Court’s Order entered July 17, 1961, and the 
Court being fully advised in the premises, it is this 1st 
day of August, 1961, 
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Oxpezep, that the motion of the Defendant be, and the 
same hereby is, denied. 


(Signed) Lzonarp P. Warsz 
Leonard P. Walsh, J udge 


UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 


(Filed August 2, 1961) 
Civil Action No. 349-60 
Stare or Wiscoysix, State or Cotorano, State oF 
Mixyesora, Plaintiffs 
v. 
Srewarp L. Upatt, Secretary of the Interior, Defendant 


C. A. No. 638-60 


Stave or Micutcan, PlaintifT 
Vv. 
Srewarp L. Upatt, Secretary of the Interior, Defendant 


Order 


The Court having on July 17, 1961, entered Findings of 
Fact and Conclusions of Law and Order, and the Court 
being fully advised in the premises, it this Ist day of 
August, 1961, 


OxpzreD, that the following changes be made: 


1. In the caption of the Findings of Fact and Conclusions 
of Law, and also in the caption of the Order, strike the 
name “MICHIGAN”’ from the plaintiffs named in C. A. No. 
349-60 and insert the name ‘“MINN ESOTA,” and 


2. In the Conclusions of Law, strike the word “‘its’ in 
the fourth line of the paragraph numbered 1 and insert the 
word ‘‘their.’’ 

(Signed) Lzonarp P. Watsu 
Leonard P. Walsh, J udge 
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Transcript of March 22, 1961 


THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 349-60 


State or Micuican 
State or WIsconsin 
Strate oF Cotorapo, and 
Srate oF Minnesota, 
Plaintiffs 
v. 


Frepertck A. Seaton, Secretary of the Interior, and 
Ross L. Lerrter, Assistant Secretary of the Interior, 
Defendants 


March 22, 1961 
Washington, D. C. 


The above-entitled matter came on for hearing on motion 
before The Honoraste Leonarp P. Watsu, a United States 
District Judge, at 10:40 A.M. 


Appearances: 


For the State of Michigan: 
Wendell Lund, Esquire 
Nicholas V. Olds, Esquire 


For the State of Wisconsin: 
Newell A. Clapp, Esquire 
Roy G. Tulane, Esquire 

For the State of Colorado: 
W. H. Molton, Esquire 


For the State of Minnesota: 
Hartley Nordin, Esquire 


For the Defendants: 
Donald B. MacGuineas, Esquire 


PROCEEDINGS 


The Deputy Clerk: State of Michigan, et al versus 
Frederick A. Seaton, Civil Action No. 349-60. 


Mr. MacGuineas: I regret to impose on Your Honor’s 
time but there are a few specific points that I would like 
to answer in the arguments made by my opponents. 

Both counsel for Wisconsin and Minnesota have made 
this point: That all this does is set up some money in their 
bank accounts. If so, I do not understand how they 
drafted their complaints. Because, for instance, the 
Wisconsin complaint says: The State of Wisconsin is 
entitled to an additional sum of $116,962.27. The State of 
Colorado is entitled to an additional sum of so and so and 
the State of Minesota is entitled to an additional sum of 
so and so. Then he asks for an order directing the 
Secretary to prepare and file with the appropriate agencies 
of the Government, the appropriate certificate and papers 
to cause the payment of the said funds to the plaintiffs’ 
state. They are asking Your Honor to do everything to 
require the Secretary to do everything that the money will 
be paid to them. 

Now if they do not have a present existing demand for 
money out of the Treasury, I would like to have them 
concede it and Your Honor will then dismiss the case for 
lack of a justiciable controversy. But the fact is they 

consider that they have an accrued right to receive 
3 this money. So I say that we are right back to the 
case that I relied on—. 

The Court: Mining. 

Mr. MacGuineas: Yes, Mining. Now Mr. Tulane read 
from some of the regulations or circulars of the Department 
which requested the state to submit the total number of 
licenses. Of course, that is true. But he neglected to 
bring to Your Honor’s attention the fact that that very 
same regulaton said: A complete report is desired for 
statistical purposes. In other words, the Interior is 
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asking for this license information not only in connection 
with Pittman-Robertson apportionment but because they 
maintain complete statistics on hunting licenses. 

Now counsel referred to the enactment of the Dingell- 
Johnson Act, which is the aid for fish projects. That Act 
by agreement between us provides for an apportionment 
of Federal Aid on the basis of persons and the Committee 
report on that Act. 

The Court: Counsel the Court does not feel that is 
pertinent. 

Mr. MacGuineas: Very well. 

The Court: I do not think that the Court—we are con- 
cerned with what Congress intended to pass the Pittman- 
Robertson Act, not the second Bill. 

Mr. MacGuineas: Very well. I shall not pursue that. 
Counsel has called to your attention the two types of 
certificates. One, the short form which forty-six of the 

fifty States have actually filed and received their 
4 apportionment on. Now the distinction between this 

form and their form is they say: I am submitting 
the following certification with the following qualifications. 
One, big game and small game licenses sold are considered 
distinct and separate license holders. That just throws it 
right in the face of the Secretary that they are totaling 
licenses in which there is a high degree of probable 
duplication. In other words, hundred x will probably 
buy both big game and small game licenses. For other 
certifications do not contain that qualification. That is the 
final distinction between the two. 

Counsel for Colorado said that there had to be duplica- 
tion among the various forms of Colorado licenses. I must 
respectfully disagree. You will look in our brief on page 9 
we set forth each type of hunting license of Colorado. 
And there are eight separate types of resident hunting 
licenses for different types of game. So, when over the 
course of the years prior to this Solictor’s opinion, the 
Interior accepted those total licenses, the only reason they 
did it, the reason they had to do it was that they had no 
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way of telling whether or not there actually was duplica- 
tion in those total licenses. In other words, it is con- 
ceivable that not a single Colorado hunter purchased two 
licenses in any one year. And it refers to the Senate 
report on the adoption of the Pittman-Robertson Act in 
which they refer to the total number of licenses. 

Well, of course, they got their figures from the Interior 

Department and it seemed obvious that at that time 
5 the only figures available would be the number of 

licenses because the States were not keeping records 
of a number of individual hunters and at this time most 
of the States had a relatively simple license strueture— 

The Court: Wait just a moment. I do not follow you on 
that. The Court feels that it is very important. 

Mr. MacGuineas: Yes, sir. 

The Court: Here it is here. This is what you are 
referring to? 

Mr. MacGuineas: Yes, but here is another copy. 

The Court: All right. 

Mr. MacGuineas: At the bottom of page 3 they are 
making this calculation of the value of each hunting 
license. They end up by saying that the value of each 
hunting license is 23 cents, Now, I say it appears from 
the following page that this information was supplied by 
the Bureau of Biological Survey which was administering 
the program. Well, at that time and even today there is no 
way in which Interior can tell Congress how many hunters 
are buying license. 

The Court: But that is exactly what you are saying to 
the States. 

Mr. MacGuineas: Yes, sir. 

The Court: To supply us. 

Mr. MacGuineas: Yes, it is up to the State to do it. We 

are putting on the States the responsibility. 
The Court: Now let us go back. 
Mr. MacGuineas: Yes, Your Honor. 

The Court: There is no question in your mind that the 

report that was submitted to Congress at its original 
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hearing—the Court understands that it was the Senate 
Report adopted by the House? 

Mr. MacGuineas: That is right. 

The Court: At the time the licenses were broken down 
and itemized and that those licenses were the number of 
licenses issued. 

Mr. MacGuineas: That is right. 

The Court: Not number of persons? 

Mr. MacGuineas: That is right. 

The Court: Now that policy then was followed by the 
Department of Interior from the time of the passage of 
the Act up until, what 1959? 

Mr. MacGuineas: Well until this new opinion came out 
that was 1959. 

The Court: That is Mr. Abbott’s opinion? 

Mr. MacGuineas: Yes, but the significant fact is the 
reason that Interior accepted the total number of licenses 
certificated by the States and the reason they reported it 
to Congress in connection with this Bill was those were the 

only statistics available. 
7 The Court: Well now wait just a moment though. 
How then can you explain that you have had 
extended correspondence with certain States as to supple- 
mental licenses or auxillary licenses or whatever you want 
to call them, deer tags? 

Mr. MacGuineas: I am going to take up that cor- 
respondence in just a minute, Your Honor. 

The Court: In other words, you knew certainly long 
before 1959 that you were counting licenses and not 
persons? 

Mr. MacGuineas: Yes, and why? Because that was the 
only information that they got from the States and they 
could not tell—. 

The Court: That is all you still are getting, is it not? 

Mr. MacGuineas: Now we are requiring an additional 
requirement of the State that the official must certify to 
the best of his ability that the number of license holders 
is so and so. 
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The Court: Let me ask you this, sir: I know that the 
argument is used by the consequences. But would you 
not have to fingerprint everything? 

Mr. MacGuineas: No. 

The Court: In the first place to determine how many 
John Smiths would there be? 

Mr. MacGuineas: After all, Your Honor, this is the era 

of the electric brain. All you have to do is to set up 
8 a system whereby you take the name and address 
of every license holder and run it into an IBM 
machine and that would sive you that total in ten seconds. 

The Court: Yes, but how much would the IBM machine 
cost? 

Mr. MacGuineas: I do not know but these States are 
getting a lot of money out of this Program, And further- 
more, as I say, South Dakota has given them the answer. 
It requires everybody to have a prerequisite license as a 
condition precedent to any other type license and merely 
count the prerequisite license. They do not even have to 
take their names. 

The Court: Do you agree insofar as this particular 
matter is concerned—we are concerned with what Congress 
intended in 1938? 

Mr. MacGuineas: Why certainly. 

The Court: Not what they would intend today? 

Mr. MacGuineas: Certainly. 

The Court: By the passage of another Act that is 
similar, such as the Fishery Act. 

Mr. MacGuineas: And the point is that in ’38 no one 
ever had any thought tbout the possible discrepancy 
between the number of licenses and the number of hunters. 
This developed over the years that the States caught this 
loophole and expanded their licenses. 

The Court: But it did not develop until 1959, you 

said. 
9 Mr. MacGuineas: Well, yes, it developed in a 
sense that throughout the years the States began, 
like Colorado, to have eight different kind of licenses that 
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a single person could buy. And throughout the 1950’s this 
was discussed by the various officials and finally it came to 
a head. And you may say that Interior should have done 
it before ’59. I would not argue with that. But the fact 
that they were slow in adopting a more efficient adminis- 
trative system does not mean that they are barred by 
laches from doing it. 

Now if I may turn briefly to this correspondence. The 
letter to the Attorney General in Idaho or somebody in 
Idaho. I guess it was not the Attorney General. What 
counsel failed to bring to your attention in connection with 
that letter was this last paragraph where a particular 
state has no general license requiremnts but requires 
separate licenses for hunting various species, we recognize 
the possibility of inaccuracy or duplication in the number 
of license holders reported by the States. We would hope 
to reduce that inaccuracy to a minimum and in the circum- 
stance if any inequities exist, as between the various 
states, we believe that such inequities should be resolved 
by the States. 

So they are saying we recognize that we have got a 
problem here of duplication and we are going to put it up 
to the States to eliminate that duplication. Now that is 

consistent with our interpretation, not the plain- 
10 tiffs. Now the same thing is true of the letter to 

Virgina. That is the State of Virginia. Where Mr. 
Rutherford ended up by saying: It will be obvious to 
you immediately that such a system will result in a great 
deal of duplication, as many individuals would buy the 
several licenses required for the various types of game 
which they wish to hunt. It is quite probable that we 
will find it necessary, in accordance with the Federal Aid 
Act, to establish a new method of making license enumera- 
tions. In other words, they are saying: We recognize 
that our present system of permitting the States to submit 
all their licenses does present duplication and we have got 
to get some new technique to correct it. So again that 
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is consistent with the Government’s interpretation of the 
Statute. 

Now one final point on the mandamus question. I merely 
refer the Court to our briefs and our quotations from the 
Panama Canal case of the Supreme Court which says in 
one sentence: But where the duty to act turns on matters 
of doubtful, of highly debatable inference, from large or 
loose statutory terms, the very construction of the Statute 
is a distinct and a profound exercise of discretion. And 
so here the interpretation by the Secretary of the phrase, 
number of paid hunting license holders, is a distinct and 
profound exercise of discretion not controllable by 
mandamus. 

The Court: All right, I will take the matter under 
advisement. 


(The Court recessed at 3:45 P.M.) 


March 30, 1961 


Honorable Leonard P. Walsh 
Judge, United States District Court 
Washington, D. C. 


Re: State of Wisconsin et al. v. Udall, 
Civil Action No. 349-60; 


State of Michigan v. Udall, 
Civil Action No. 638-60 


Dear Judge Walsh: 


I have received copies of the plaintiffs’? motion for 
summary judgment in both of these cases. Attached to 
the State of Michigan motion is a partial transcript of the 
argument before Your Honor on March 22. There are 
a few stenographic errors in this transcript which I wish 
to call to your attention. 
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1. Page 4, lines 15-19, should read as follows: 


So, when over the course of the years prior to this 
Solicitor’s opinion, the Interior accepted these total 
licenses, the only reason they did it, the reason they 
had to do it was that they had no way of telling 
whether or not there actually was duplication in 
those total licenses. 


2. Page 9, lines 14-20: The sentence beginning “Where 
a particular state’’ and ending ‘‘should be resolved by the 
States’? should be placed in quotation marks, since those 
sentences are a direct quotation from the letter referred to. 


3. Page 10, lines 2-8, should read as follows: 


Where Mr. Rutherford ended up by saying: ‘‘It will 
be obvious to you immediately that such a system 
will result in a great deal of duplication, as many 
individuals would buy the several licenses required 
for the various types of game which they wish to 


hunt. . . . It is quite probable that we will find it 
necessary, in accordance with the Federal Aid Acts, 
to establish a new method of making license 
enumerations.’’ In other words, they are saying: 


Yours very truly, 


Wiu1am H. Orrick, Jr. 
Assistant Attorney General 
Civil Division 
By: 
Dowatp B. MacGurneas 
Chief, General Litigation Section 


BRIEF FOR APPELLANT 


IN THE 


Gnited States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16.669 


Srewarr Ubart. Seemerany ov rine Iyrinton. APPELLANT, 


Srares or Wisconsix, CoLonapo aNp MINNESOTA, APPELLEES 


No. 16,670) 


STEWART Upaun, SECRETARY OF THE IN retron, APPELLANT, 


STATE OF Micuican, APPELLEE 


“APPEALS FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WILLIAM H. ORRICK, JR., 
Assistant Attorney Geurral, 
MORTON HOLLANDER, 
DONALD B. MacGUINEAS, 
Aftornens, 
Department of Justice, 
Washington 25, D.C. 


QUESTIONS PRESENTED 


1. Whether these actions are beyond the district court ’s 
jurisdiction as unconsented suits against the United States, 
since the relief they seek, and which the district court 
granted, is an order directing the Secretary of the Interior 
to apportion federal funds in the Treasury to appellees and, 
upon their compliance with requirements of the statute 
involved, to issue warrants to the Secretary of the Treasury 
for payment of such funds to appellees. 

2. Whether it was error for the district court to issue such 
a mandatory order against appellant, since his determina- 
tion of the proper amounts of federal funds which he appor- 
tioned to appellees involved an interpretation of the Pitt- 
man-Robertson Act (16 U.S.C, 669¢) and the making of such 
interpretation is an exercise of diserction, not the perform- 
ance of a ministerial duty which may be compelled by a 
mandatory order. 

3. Whether the phrase in the Pittman-Robertson Act 
“number of paid hunting-license holders of each State’’ 
means (1) the total number of separate hunting licenses 
sold by each state, irrespective of the fact that two or more 
such licenses may have been sold to a single individual; or 
(2) the total number of individuals purchasing hunting 
licenses from each state, irrespective of the fact that some 
individuals may purchase more than one license. 


INDEX 


Jurisdictional statement 
Statement of case 
Statute involved 


of the number of hunting licenses sold, rather than the 

number of individuals holding hunting licenses 
A. The legislative history of the Pittman-Robertson Act 
does not support the district court’s construction of 


B. The administrative interpretation of the Pittman- 


Robertson Act does not support the district court's 
construction of the Act cj 


Conclusion 
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IN THE 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,669 


Stewart Upaui, SecrETARY OF THE INTERIOR, APPELLANT, 
v. 


Srares or Wisconstn, CoLorapo aNp MINNESOTA, APPELLEES 


No. 16,670 


Stewart Upauz, SecRETARY OF THE INTERIOR, APPELLANT, 
v. 


Stare or Micmican, APPELLEE 


ON APPEALS FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The complaints, filed by appellees, allege that the District 
Court has jurisdiction of these suits under the D.C. Code 
§§ 11-305, 11-306, and 28 U.S.C. 1651 (JA 6, 197). Appel- 
lant’s answers (JA 20, 263) deny that the District Court 


(1) 


2 


has jurisdiction, because these are unconsented suits against 
the United States, since they seek to control the disposition 
of moneys of the Government in the Treasury. 

Since the District Court’s order (JA 327-8) is a final 
decision, this Court has jurisdiction of these appeals pur- 
suant to 28 U.S.C. 1291. 


STATEMENT OF CASE 


These are appeals by the Secretary of the Interior (de- 
fendant below)! from an order in two cases, which were 
consolidated by the District Court for hearing, (1) granting 
motions of the states of Wisconsin, Colorado, Minnesota, 
and Michigan (plaintiffs below, appellees here) for sum- 
mary judgment and denying the Secretary’s motions to dis- 
miss the complaints, or in the alternative, for summary 
judgment; (2) declaring that the phrase ‘‘the number of 
paid hunting-license holders’’ in the Pittman-Robertson 
Act (Act of September 2, 1937, 50 Stat. 917, 16 U.S.C. 669), 
means the total number of separate hunting licenses sold 
by each state, irrespective of the fact that two or more such 
licenses may have been sold to a single individual; and 
(3) directing appellant to apportion to appellees funds in 
the Treasury based on the number of licenses as certified 
by the states (JA 327-8). 

Appellant, as the Secretary of the Interior, has the re- 
sponsibility for administering the program of wildlife resto- 
ration provided by the Pittman-Robertson Act (JA 7, 198). 
That act authorizes the Secretary of the Interior to coop- 
erate with the states in wildlife-restoration projects ap- 
proved by the Seeretary (16 U.S.C. 669). It provides that 
the revenue accruing each fiscal year from the tax on firearm 
shells and cartridges imposed by Section 610, Title IV, of 
the Revenue Act of 1932, is authorized to be set apart in the 
Treasury as a special fund known as ‘‘The Federal aid to 
wildlife-restoration fund.’’ The act further provides that 
after deduction of an amount estimated by the Secretary of 


1 Secretary Udall was substituted in the District Court as defend- 
ant in lieu of former Secretary of the Interior Seaton (JA 192, 316). 
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the Interior as necessary to cover administrative expenses 
he shall, within sixty days after the close of each fiscal year, 
apportion the unexpended balance of the fund among the 
states and certify such apportionment to the Secretary of 
the Treasury. The statutory formula for apportionment of 
the fund is: 


The Secretary of the Interior, after making the afore- 
said deduction, shall apportion the remainder of the 
revenues in said fund for each fiscal year among the 
several States in the following manner, that is to say, 
one-half in the ratio which the area of each State bears 
to the total area of all the States and one-half in the 
ratio which the number of paid hunting-license holders 
of each State in the preceding fiscal year, as certified to 
said Secretary by the State fish and game departments, 
bears to the total number of paid hunting-license holders 
of all the States: Provided, That such apportionments 
shall be adjusted equitably so that no State shall re- 
ceive less than one-half of 1 per centum nor more than 


5 per centum of the total amount apportioned to all the 
States (16 U.S.C. 669c) [italics supplied]. 


Appellees contend and the court below ruled that ‘the 
number of paid hunting-license holders of each State’? 
means the total number of hunting licenses sold by each 
state, irrespective of the fact that two or more separate 
licenses may have been sold to a single individual, whereas 
appellant contends that this phrase means the number of 
different individuals holding hunting licenses in each state, 
irrespective of the fact that some such individuals may 
hold more than one hunting license. 

In January 1959 the Assistant Secretary for Fish and 
Wildlife requested the Solicitor of the Department of the 
Interior to render an opinion as to the proper construction 
of this statutory phrase (JA 33-4, 126). The Solicitor issued 
a summary opinion stating: 


For its purposes in administering the above-cited 
statute, the Fish and Wildlife Service may assume that 
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the term ‘‘paid license holders’’ refers to individuals 
who hold one or more paid licenses in any given state; 
it should not construe the term to include all licenses 
issued by a State when under State law more than one 
license may be issued to a single individual (JA 
34, 128). 


In accordance with this ruling the Assistant Secretary 
wrote the fish and game departments of all the states on 
March 26, 1959, quoting the Solicitor’s opinion and stating: 


In harmony with this definition we plan to distribute 
the Pittman-Robertson funds available for apportion- 
ment in the fiscal year beginning July 1, 1959, on the 
basis of numbers of paid licenses holders as certified 
to us by the States. We realize that the determination 
of the numbers of these individuals will be difficult in 
some States. However, at this time we are prepared to 
accept certifications addressed to the Secretary of the 
Interior from the State game and fish departments for 
purposes of Section 4 of the Pittman-Robertson Act as 
follows: 


““T hereby certify to the best of my ability to do so 
that during the fiscal year ended there were 
.... paid hunting license holders.’’ 


This certification should be provided in the form of an 
affidavit over the official seal of the certifying organiza- 
tion (JA 34, 146). 


Shortly thereafter the Solicitor issued a more detailed 
opinion on this subject, in which he reviewed in detail the 
administrative interpretation of the act and concluded: 


From the foregoing we conclude that in apportioning 
Federal funds for wildlife restoration purposes under 
section 4 of the Act the Secretary of the Interior should 
include as ‘‘license holders of each State”’ all individu- 
als to whom a State has issued one or more licenses; 
he should not include all licenses issued by a State when, 
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under State law, more than one license may be issued 
to a single individual. .. .(J.A 34, 129-40). 


Forty-six states submitted certifications in the prescribed 
form which were accepted by the Department of the Interior 
(JA 34, 35). Wisconsin and Minnesota wrote the Re- 
gional Director of the Bureau of Sport Fisheries and Wild- 
life, protesting as to the form of certification required in the 
Assistant Secretary’s letter of March 26, 1959, and sub- 
mitting by categories the total number of hunting licenses 
sold during the fiscal year ending June 30, 1958 (JA 
34, 148-50). Similarly, the Michigan Director of Conserva- 
tion stated ‘‘we are unable to certify in the manner re- 
quested . . .”’ and certified the number of hunting licenses 
sold, rather than the number of paid hunting license holders 
(JA 279, 283). The Director of the Bureau of Sport Fish- 
eries and Wildlife informed these three states that ‘‘the 
information you submitted cannot be considered an accept- 
able certification ...’? (JA 35, 151, 279, 284-5), 

Wisconsin, Minnesota, Colorado, and Michigan then sub- 
mitted certifications of the number of ‘‘paid hunting license 
holders.’’ These showed on their faces, however, that the 
number of ‘‘license holders’? certified was actually the total 
number of hunting licenses sold, rather than the number of 
individuals to whom one or more licenses had been sold, i.e., 
that these states had not (except as to minor respects in the 
case of Colorado)? eliminated duplications of individuals 
in their certifications (JA 35, 152-5, 279, 287-8). 

In November 1959 the Secretary apportioned the Federal 
aid to wildlife-restoration fund to the several states. Since 
Wisconsin, Colorado, Minnesota, and Michigan had not sub- 


? Colorado’s certification stated: 


In preparing these data, duplicate licenses (replacements for 
licenses lost or destroyed) and multiple deer licenses (second licenses 
sold to individuals already holding an original license, and issued 
for usc in certain specified areas of the state where a greater harvest 
is desired) have been omitted from the tabulation. Under the system 
of operation now in effect in this Department, these are the only 
duplications which can be detected (JA 152-3). 
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mitted acceptable certifications, only partial apportion- 
ments were made to them. This was done by eliminating 
from the total number of licenses sold by each of those 
states the categories of licenses which probably involved 
duplications of individuals (JA 35-6, 38, 157-8, 279-80, 
288-9). 

As an example, the partial apportionment to Colorado 
was based on the total number of licenses sold in the fol- 
lowing categories: 

Number of 
Licenses 
CoMBINED Sold 


Resident Fishing & Small Game Hunting ... 127,920 
HuntTIne 

Resident Small Game Hunting (Only) 28,260 
Non-Resident Deer Hunting 


The following categories of Colorado hunting licenses 
were excluded because of the likelihood that they involved 
duplications, i.e., a person who purchased such a license 
was likely to have also purchased a license of one of the 
three types on which the partial apportionment was based: 


Number of 
Licenses 

Huntinc Sold 
Non-Resident Bird & Small Game Hunting .. 2,409 
Resident Deer Hunting 88,739 
Resident Elk Hunting ...........-----++--- 24,264 
Resident Turkey Hunting 540 
Resident Bear Hunting 
Non-Resident Elk Hunting 
Non-Resident Bear Hunting 
Resident Antelope Hunting 
Resident Mountain Sheep Hunting 

(JA 38, 158) 


As a result of this partial apportionment, the following 
sums were withheld from appellees in reserve in order to 
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afford them an opportunity to submit revised certifications 
eliminating duplications of individual license holders: 


Wisconsin : $116,962.27 

Colorado 

Minnesota 

Michigan 223,239.05 
(JA 36, 38-9, 157) 


On November 19, 1959, the Assistant Secretary wrote 
these four states, notifying them of their partial apportion- 
ments, referring to the Solicitor’s opinion, and stating: 


Briefly, the opinion means that we must count only 
paid hunting license holders and not the total number 
of all types of hunting licenses sold in your State. Your 
certification as to the number of paid hunting license 
holders does not conform to the Solicitor’s interpreta- 
tion of Section 4 of the Pittman-Robertson Act. 

In order to make an apportionment of funds and to 
avoid hardship we have made a partial apportionment 
to your State. . . . The final apportionment cannot be 
made until you submit a certification in conformance 
with the guidelines laid down in my letter of March 26, 
1959, as to the number of paid hunting license holders 
in your State for the period July 1, 1957 to June 30, 
1958. Funds withheld will be placed in temporary re- 
serve until the matter is resolved. 

We ask that you use the exact form prescribed in my 
letter to you of March 26, 1959, without any qualifying 
statements or additional data. For your convenience 
in furnishing this information the form is as follows: 


“‘T hereby certify to the best of my ability to do so 
that during the fiscal year ended there were 
.... paid hunting license holders.”’ 


° e . . * 


We sincerely hope that you will act in accordance 
with the above in the near future so that the final appor- 
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tionment of all Pittman-Robertson funds may be made. 
(JA 36, 156, 280, 288) * 


Additional facts bearing on the administrative interpreta- 
tion of the statutory provision in issue are set forth at pages 
27-36 below. 

Proceedings in the court below. In both cases appellant 
and appellees filed motions for summary judgment with 
supporting affidavits and exhibits (JA 25, 193, 278, 318). 
The cases were consolidated for hearing (JA 320). 

The district court did not render an opinion but issued 
Findings of Fact and Conclusions of Law. 

Briefly summarized, the Findings of Fact are that since 
the enactment of the Pittman-Robertson Act the plaintiff 
states have had separate hunting licenses for different types 
of game; that since 1938 the plaintiff states had been sub- 
mitting certifications enumerating ‘‘the number of licenses 
sold and not the number of persons who purchased li- 
censes’’; that the Secretary of the Interior (and originally 
the Secretary of Agriculture) made allocations to the plain- 
tiff states on the basis of such certifications; that in 1959, 
following the opinion of the Solicitor of the Department of 
the Interior (see pp. 4-5, above) the certifications of the 
plaintiff states were rejected by Interior and part of the 
funds which otherwise would be allocated to the plaintiff 
states were held in reserve until they should submit satis- 
factory certificates; that for the states to certify the number 
of persons who purchased hunting licenses rather than the 
number of licenses sold ‘‘would entail the expenditure of 
large sums of money”’ (JA 321-5). 

The district court’s Conclusions of Law are that these 
are not unconsented suits against the United States because 
they are not suits ‘‘for the recovery of money”’ but rather 
are actions ‘‘to compel an officer of the United States to 
perform a legal ministerial duty’’; that the statutory phrase 
‘number of paid hunting-license holders of each State’’ 


3 At the same time the Department of the Interior issued a press 
release on this subject (JA 39, 159). 
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means the number of licenses sold “irrespective of whether 
one hunter purchased more than one license’’; that this 
interpretation is supported by the legislative history of the 
Pittman-Robertson Act; and that until 1959 the statute 
“‘was without question consistently administered on the 
foregoing basis’’ (JA 325-6). 

The district court’s final order (1) granted the motions of 
the plaintiff states for summary judgment and denied the 
motions of defendant to dismiss the complaint, or in the 
alternative, for summary judgment; (2) declares that the 
statutory phrase ‘‘the number of paid hunting-license hold- 
ers ... means the total of separate and distinct hunting 
licenses sold in the Plaintiff States’? as certified by the 
states to the Secretary of the Interior; and (3) directs the 
Secretary of the Interior to make allocations to the plaintiff 
states ‘‘based on the number of licenses as thus certified, 
and file the appropriate certificates and papers with the 
appropriate agencies of the Government of the United 
States”? (JA 327). 

Appellant filed motions to vacate the court’s Findings of 
Fact and Conclusions of Law, or in the alternative to amend 
them, and to amend the court’s order (JA 329-46). The 
district court denied these motions (JA 346). 


STATUTE INVOLVED 


The relevant portions of the Pittman-Robertson Act are 
set forth in the appendix to this brief, pages 39-41 below. 


STATEMENT OF POINTS 


1. The court below erred in ruling that it had jurisdiction 
of these actions. Since the relief sought in the complaints 
and granted by the court below controls the disposition of 
government funds in the Treasury, the United States is an 
indispensable party and these are unconsented suits against 
the United States. 

2. The court below erred in issuing a mandatory order 
directing the Secretary of the Interior to apportion to the 
plaintiff states funds in the Treasury, on the basis of the 
total number of separate hunting licenses sold by each state. 
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The Secretary’s duty to appellees turns upon the correct 
construction of the Pittman-Robertson Act. This involves 
an exercise of discretion by the Secretary. Appellees’ con- 
struction of the act is certainly not so obviously the correct 
one as to make the duty of the Secretary to apportion the 
fund in accordance with that construction a ministerial duty 
enforceable by a mandatory order. 

3. The court below erred in construing the statutory 
phrase ‘‘number of paid hunting-license holders of each 
State’’ as meaning the number of licenses sold irrespective 
of the fact that two or more licenses may have been sold to 
a single individual. The language of the Pittman-Robertson 
Act, its legislative history, and its administrative interpre- 
tation all demonstrate that this phrase means the number 
of different individuals holding hunting licenses in each 
state irrespective of the fact that some such individuals may 
hold more than one hunting license. 


SUMMARY OF ARGUMENT 


1. The district court should have dismissed these actions 
as unconsented suits against the United States, since the 
relief they seek, and which was granted by the district court, 
consists of (1) a mandatory order requiring the Secretary 
of the Interior to apportion to appellees government funds 
in the Treasury to which appellees claim to be entitled under 
their interpretation of the Pittman-Robertson Act (16 
U.S.C. 669¢), and (2) a declaratory judgment that the act 
should be construed so as to entitle appellees to these sums. 
These are typical cases of unconsented suits against the gov- 
ernment because their basic purpose is to control the dispo- 
sition of government funds. Mine Safety Appliances Co. v. 
Forrestal, 326 U.S. 371, and the other authorities cited at 
pages 15-18 below. 

2. The district court’s interpretation of the Pittman- 
Robertson Act is obviously not so clearly the only possible 
interpretation as to make the duty of the Secretary of the 
Interior to apportion federal funds in accordance with that 
interpretation a ministerial obligation. On the contrary, 
the interpretation of the statute involves an exercise of 
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discretion and judgment. Hence the court below had no 
authority to compel appellant, by an order in the nature of 
a writ of mandamus, to adopt the interpretation urged by 
appellees. 

3. The district court erroneously construed the phrase in 
the Pittman-Robertson Act, “number of paid hunting- 
license holders of each State’’. The literal meaning of that 
phrase is the number of persons who purchase hunting 
licenses in cach state, even though some such persons may 
purchase more than one license. A ‘holder’? is only one 
person even though he purchases several hunting licenses. 
The district court gave this phrase a contrary construction, 
i.e., that it means the number of separate hunting licenses 
sold in each state, even though some hunters purchased more 
than one such license. 

The legislative history of the Pittman-Robertson Act does 
not support the district court’s construction. In 1937, when 
the Act was enacted, the hunting laws of most states pro- 
vided for a general hunting license covering all types of 
game. In that situation there would, of course, be no reason 
for a hunter to purchase more than one license, so the num- 
ber of licenses sold and individuals purchasing them would 
be identical. Accordingly, the references in the legislative 
history to the number of hunting licenses sold as constitut- 
ing the basis of apportionment of funds under the act are 
not any indication that Congress gave any thought to the 
question as to whether there might be a discrepancy be- 
tween the number of licenses sold and the number of indi- 
viduals purchasing them. Furthermore, the Congressional 
statements that under the Pittman-Robertson Act federal 
funds would be apportioned to states on the same basis on 
which they are apportioned under the Federal Highway Aid 
Act and the Dingell-Johnson Act support our interpretation. 
It is undisputed that those two statutes provide for appor- 
tionment of funds on a population basis. 

The district court erred in concluding that the administra- 
tive interpretation of the Pittman-Robertson Act by officials 
of the Department of the Interior was, until 1959, that ap- 
portionment was to be made on the basis of the number of 
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licenses sold rather than the number of individuals pur- 
chasing them. From the outset of the program the Manual 
issued by the Bureau of Biological Survey stated ‘‘the law 
requires the number of license holders and not the number 
of individual licenses’’. The fact that the states were told 
to include in their certifications ‘‘all licenses defined as hunt- 
ing licenses by State laws’’ is not significant because the 
Manual expressly stated that ‘‘a complete report is desired 
for statistical purposes’’ (italics supplied). 

The issue as to the proper interpretation of this statutory 
phrase did not arise until the 1950s. It arose then because 
after World War II several states revised their hunting 
license structures to require separate licenses for hunting 
particular types of game. For example, under Colorado 
hunting laws a single hunter might purchase eight different 
licenses. If all such licenses were to be counted that would 
obviously increase the amounts apportioned to the states 
with complex license structures, at the expense of those 
states which have only one or two types of hunting licenses. 
When this issue did come to a head responsible officials of 
the Department of the Interior issued written statements 
that the statutory phrase means the number of individuals 
purchasing hunting licenses, not the total number of licenses 
sold by a state. These statements culminated in a formal 
opinion issued in 1959 by the Solicitor of the Department of 
the Interior that the statutory phrase is to be so construed. 

The fact that up to 1959 the Bureau of Sport Fisheries 
and Wild Life accepted certifications of the appellee states 
which showed the total number of licenses sold does not evi- 
dence a contrary administrative construction. These certi- 
fications did not show affirmatively that they actually con- 
tained duplications of individual license holders, although 
it was obvious that they probably did. Responsible admin- 
istrative officials recognized in the 1950s that the acceptance 
of such certifications was faulty administration which 
needed to be corrected, because it was enabling some states 
to receive higher apportionments than they were entitled to, 
at the expense of the other states. Furthermore, the act 
requires the Secretary of the Interior to make these appor- 
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tionments on the basis of certifications by the states, i.e., he 
could not rely on other sources to calculate the number of 
individual hunters in each state. 

In any event, it is unquestioned that since this issue was 
first considered at the secretarial level in Interior in 1958, 
both former Secretary Seaton and Secretary Udall accepted, 
on the basis of the Solicitor’s formal opinion, his interpreta- 
tion that the law requires apportionment to be based on the 
number of individuals purchasing licenses rather than the 
total number of licenses sold. These officials would not be 
bound by a contrary construction of the act in prior years 
by subordinates even if it were the fact (which it is not) 
that the subordinate officials had previously adopted a 
contrary construction. 


ARGUMENT 


I. The District Court Lacked Jurisdiction of These Actions 
Because the United States is an Indispensable Party and 
This is an Unconsented Suit Against the United States 


The relief sought in the complaints and granted by the 
court below consists of (1) a mandatory order requiring the 
Seeretary of the Interior to take the necessary action to have 
allocated to appellees the respective amounts of government 
funds in the Treasury to which appellees claim to be entitled 
under their interpretation of the Pittman-Robertson Act 
and (2) a declaratory judgment that the act is to be con- 
strued so as to entitle appellees to those sums. It would be 
difficult to conceive of a case which is more clearly in essence 
a suit against the United States, 

We submit that the district court’s conclusion that this is 
not an unconsented suit against the United States because 
‘(plaintiffs are not seeking a monetary judgment?’ but 
“*to compel an officer of the United States to perform a 
legal ministerial duty’? (JA 325) is erroneous; it is based 
on form rather than substance. If the Seeretary of the 
Interior does what the court’s order directs him to do, 
he will have to apportion the disputed funds to appellees 
and certify such apportionments to the Secretary of the 
Treasury (16 U.S.C. 669¢, d). The Secretary of the Interior 
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must then decide whether each state’s wildlife restoration 
projects meet his standards, and if they do he must certify 
that fact to the Secretary of the Treasury, and the latter 
will then ‘‘set aside’’ an amount of funds in the Treasury 
sufficient to cover the federal government’s contribution to 
such projects (16 U.S.C. 669e). When the Secretary of the 
Interior finds that an approved project has been completed, 
or is being conducted, in accordance with plans and specifi- 
cations, ‘‘he shall cause to be paid to the proper authority 
of said State the amount set aside for said project’’; and 
‘¢[s]uch payments shall be made by the Secretary of the 
Treasury, on warrants drawn by the Secretary of the In- 
terior’’ (16 U.S.C. 669f). 

So the net result of the district court’s order is that 
Treasury funds will be turned over to the states as effec- 
tively as if a money judgment were entered against the 
United States. 

Every single one of the unconsented suit decisions on 
which we rely (cited at pp. 14-18 below) involved not a 
monetary judgment against the government but the very 
type of relief granted here, i.e., an injunction or a declara- 
tory judgment against a government official. So the fact 
that the present suits do not involve monetary judgments is 
irrelevant to the issue as to whether they are unconsented 
suits against the United States. 

Mine Safety Appliances Co. v. Forrestal, 326 U.S. 371, is 
decisive here. That was a suit brought in the district court 
here against the Under Secretary of the Navy for a declara- 
tory judgment that the Renegotiation Act was unconstitu- 
tional and for an injunction to restrain the Under Secretary 
from withholding payments otherwise due the plaintiff on 
government contracts. In affirming a dismissal of the com- 
plaint as an unconsented suit against the United States, 
the Supreme Court said: 


We think the government is an indispensable party 
in this case, and since it has not consented to be sued in 
the District Court in this type of proceeding, the com- 


plaint was properly dismissed against the government 
officer. ... 


. . . The sole purpose of this proceeding is to prevent 
the Secretary from taking certain action which would 
stop payment by the government of money lawfully in 
the United States Treasury to satisfy the government’s 
and not the Secretary’s debt to the appellant. The 
assumption underlying this action is that if the relief 
prayed for is granted, the government will pay and thus 
relinquish ownership and possession of the money. In 
effect, therefore, this is an indirect effort to collect a 
debt allegedly owed by the government in a proceeding 
to which the government has not consented. The under- 
lying basis for the relief asked is the alleged unconstitu- 
tionality of the Renegotiation Act and the sole purpose 
of the procecding is to fix the government’s and not the 
Secretary’s liability. Thus, though appellant denies it, 
the conclusion is inescapable that the suit is essentially 
one designed to reach money which the government 
owns. Under these circumstances the government is 
an indispensable party, Minnesota v. United States, 305 
U.S. 382, 388, even though the Renegotiation Act under 
which the Secretary proposed to act might be held un- 
constitutional.... In short the government’s liability 
can not be tried ‘‘behind its back.’’ 


Similarly, the essential purpose of the present actions is to 
assure that government funds in the Treasury will be allo- 
cated and subsequently paid out to appellees rather than to 
the other 46 states. 


Larson v. Domestic and Foreign Commerce Corp., 337 
US. 682, states: 


Of course, a suit may fail, as one against the sover- 
eign, even if it is claimed that the officer being sued has 
acted unconstitutionally or beyond his statutory powers, 
if the relief requested can not be granted by merely 
ordering the cessation of the conduct complained of but 
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will require affirmative action by the sovereign or the 
disposition of unquestionably sovereign property. 
North Carolina v. Temple, 134 U.S. 22 (1890). (337 
US. at 691, footnote 11) 


Here, of course, appellees sought and obtained from the 
court below ‘‘affirmative action by the sovereign or the 
disposition of unquestioned sovereign property’’; i.e., the 
allocation and subsequent payment to plaintiffs of money 
in the Treasury. This is the very type of relief which 
Larson states requires that the suit ‘‘fail, as one against 
the sovereign.’’ See, also, the statement in Leiter Minerals, 
Inc. v. United States, 352 U.S. 220, 226, that title to property 
‘‘in possession of the United States under a claim of interest 
cannot be tried as against the United States by a suit against 
persons holding under the authority of the United States.’’ 

This Court has also repeatedly held that the district court 
has no jurisdiction over actions like the present one for a 
mandatory injunction to compel the transfer to a plaintiff 
of Treasury funds or government property or for a declara- 
tory judgment as to the plaintiff’s right to obtain such funds 
or property. Whittier v. Emmet, 108 U.S. App. D.C. 191, 
281 F.2d 24, certiorari denied, 364 U.S. 935; Charles 1. 
Tompkins Co. v. Brucker, 104 U.S. App. D.C. 383, 262 F.2d 
694; Mellos v. Brownell, 102 U.S. App. D.C. 67, 250 F.2d 35; 
Adler v. Brownell, 100 U.S. App. D.C. 55, 242 F.2d 28. See, 
also, Laughlin v. Harrington, 103 U.S. App. D.C. 179, 256 
F.2d 893. 

MacKay v. Central Electric Power Cooperative, 96 U.S. 
App. D.C. 158, 223 F.2d 623, and United States ex rel. The 
Nez Perce Tribe of Indians v. Seaton, 103 U.S. App. D.C. 
202, 257 F.2d 206, gave weight to the fact that the statutes 
which the plaintiffs in those cases sought to enforce did not 
impose on the defendant government official a clear, minis- 
terial duty, not involving any element of discretion, to turn 
over government funds or property to the plaintiff. As we 
show at pages 19-21 below, the alleged duty of the Seere- 
tary of the Interior to apportion the Federal aid to wildlife- 
restoration fund to the states in accordance with appellees’ 


interpretation of the Pittman-Robertson Act is not clear or 
ministerial ; on the contrary, the performance of that alleged 
duty would require the exercise of discretion by the Secre- 
tary of the Interior in deciding whether the correct inter- 
pretation of the statutory phrase ‘‘number of paid hunting- 
license holders”’ is that advanced by appellees or that which 
the Seerctary has adopted. 


Arizona v. Hobby, 94 U.S. App. D.C. 170, 221 F.24 498 ; 
Doehla Greeting Cards v. Summerfield, 97 U.S. App. D.C. 
29, 227 F.2d 44; and Summerfield v. Parcel Post Asso- 
ciation, 108 U.S. App. D.C. 125, 280 F.2d 673, draw a dis- 
tinction between cases in which the government official has 
refused to perform a statutory duty and cases in which he 
has performed his duty but in a manner which the plaintiff 
claims to be inconsistent with the intent of Congress and 
hold that in the latter situation a suit to compel a govern- 
ment official to perform his duty in accordance with the 
plaintiff’s construction of the statute involved is an uncon- 
sented suit against the United States. That is the situation 
here. The Secretary of the Interior has performed his 
statutory duty to determine the amounts of allotments of 
the Federal aid to wildlife restoration fund to which ap- 
pellees are entitled on the basis of the certifications they 
have submitted (see pp. 5-6 above). The question is whether 
the Secretary erred in his interpretation of the Pittman- 
Robertson Act, which determines the amounts to which ap- 
pellees are entitled. Hence, this case falls squarely within 
the statement in Arizona v. Hobby, supra: 


The gravamen of the first allegation is not that ap- 
pellee’s predecessor exceeded his authority in ruling 
upon the Arizona plan but that he made an erroneous 
ruling. Erroneous action taken in the exercise of an 
admittedly validly delegated power is ‘‘ineseapably the 
action of the United States and the effort to enjoin it 
must fail as an effort to enjoin the United States.’’ 


* That fact distinguishes Clackamas County v. McKay, 94 US. 
App. D.C, 108, 219 F.2d 479, and West Coast Exploration Co. v. 
McKay, 93 U.S. App. D.C. 307, 213 F.2d 582, 
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A similar statement is contained in Larson (337 U.S. at 
689-90). 

The district court granted appellees’ prayers for a 
declaratory judgment (JA 327-328) but the Declaratory 
Judgment Act (28 U.S.C. 2201) does not, of course, enlarge 
the district court’s jurisdiction to cover cases which would 
not otherwise be within its jurisdiction or waive the sover- 
eign’s immunity from suit. Schilling v. Rogers, 363 U.S. 
666, 677; Skelly Oil Co. v. Phillips Petroleum Co., 339 U.S. 
667, 671; Colegrove v. Green, 328 U.S. 549, 551-2; Charles 
II. Tompkins Co. v. Brucker, 104 U.S. App. D.C. 383, 262 F.2d 
694; Mellos v. Brownell, 102 U.S. App. D.C. 67, 250 F.2d 35; 
Spriggs v. McKay, 97 U.S. App. D.C. 60, 228 F.2d 31; 
Almour v. Pace, 90 U.S. App. D.C. 63, 193 F.2d 699, 701; 
Clark v. Memolo, 85 U.S. App. D.C. 65, 67, 174 F.2d 978, 980; 
Di Benedetto v. Morgenthau, 80 U.S. App. D.C. 34, 148 F.2d 
223; United States ex rel. Jordon v. Ickes, 79 U.S. App. D.C. 
114, 143 F.2d 152; Miles Laboratories, Inc. v. Federal Trade 
Commission, 78 U.S. App. D.C. 326, 328, 140 F.2d 683, 685; 
Doehler Metal Furniture Co. v. Warren, 76 U.S. App. D.C. 
60, 62, 129 F.2d 43, 45. 

Congress has waived the Government’s immunity from 
suit to the extent of giving the Court of Claims jurisdiction 
of suits against the United States on monctary claims 
“founded upon... any Act of Congress .. .’’ (28 U.S.C. 
1491).5 The distinction between suits against the govern- 
ment for money judgments and suits such as this one to 
compel action by the government is well stated in Larson 

337 U.S. at 703-5). See, also, Di Benedetto v. Morgenthau, 
80 U.S. App. D.C. 34, 148 F.2d 223. 

Accordingly, the district court erred in failing to dismiss 

these actions as unconsented suits against the United States. 


® Since appellees’ claims exceed $10,000, they are beyond the dis- 
trict court’s Tucker Act jurisdiction (28 U.S.C. 1346(a) (2)). 
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II. Since the Allocation of Funds to Appellees Involves an 
Exercise of Discretion by the Secretary of the Interior in 
Construing the Pittman-Robertson Act, the District Court 
Erred in Entering a Mandatory Order 


Apart from our contention that the court below should 
have dismissed these actions as unconsented suits against 
the United States, and our contention that the court mis- 
construed the Pittman-Robertson Act (pp. 21-38 below), 
it was error for the court to grant the mandatory relief 
prayed for (JA 16, 222). Contrary to the district court’s 
conclusion that these are actions ‘‘to compel an officer of the 
United States to perform a legal ministerial duty’? (JA 
825), the determination of the Seeretary of the Interior as 
to the proper basis for apportioning the Federal aid to 
wildlife-restoration fund to the states involved the exercise 
of judgment and diseretion. 

The power of the court below to compel official action by 
mandatory order is, of course, limited to the enforcement 
of nondiscretionary, ministerial duties. Decatur v. Pauld- 
ing, 14 Pet. 497, 514-517; Work v. United States ex rel. 
Rives, 267 U.S. 175, 177; Wilbur v. United States ex rel. 
Kadrie, 281 U.S. 206, 218; United States ex rel. Girard Trust 
Co. v. Helvering, 301 U.S. 540, 543. 

An official action is not ministerial unless ‘‘the duty in a 
particular situation is so plainly prescribed as to be free 
from doubt and equivalent to a positive command... .’’ 

ei -. United States ex rel. Kadrie, 281 U.S. 206, ZI8; 
United States ex rel. McLennan v. Wilbur, 283 U.S. 414, 420; 
Interstate Commerce Commission v. New York, N. H. & 
I. R. Co., 287 U.S. 178, 203-4; United States ex rel. Girard 
Trust Co v. Helvering, 301 U.S. 540, 543, 

Where, as here, the scope of an official’s duty depends 
upon an interpretation of a statute, the duty is not a minis- 
terial one enforceable by mandatory injunction unless the 
construction or application of the statute is so plain as to be 
free from doubt. Work v. United States ex rel. Rives, 267 
U.S. 175; Wilbur v. United States ex rel. Kadrie, 281 U.S. 
206, 218-9; Interstate Commerce Commission v. New York, 
N.H. dé H.R. Co., 287 U.S. 178, 203-4; United States ex rel. 


Chicago Great Western Railroad Co v. Interstate Commerce 
Commission, 294 U.S. 50, 63; Thomas v. Vinson, 80 U.S. App. 
D.C. 346, 153 F.2d 636; Brunswick v. Elliott, 70 U.S. App. 
D.C. 45, 49, 103 F.2d 746, 750. See, also, Decatur v. Pauld- 
ing, 14 Pet. 497; Adams v. Nagle, 303 U.S. 532, 542. In sev- 
eral of these cases, the Supreme Court held the courts had 
no authority to compel an executive officer to cause govern- 
ment funds to be paid to the plaintiff since, as here, the 
plaintiff’s claim turned upon the interpretation of a statute 
and the officer’s interpretation involved the exercise of 
judgment and discretion. 

The statutory formula which Congress has prescribed for 
the apportionment of the Federal aid to wildlife-restoration 
fund—‘‘one-half in the ratio which the number of paid 
hunting-license holders of each State in the preceding fiscal 
year, as certified to said Secretary by the State fish and 
game departments, bears to the total number of paid hunt- 
ing-license holders of all the States’’—obviously requires 
an interpretation of the phrase ‘‘the number of paid hunt- 
ing-license holders.’’ Appellees’ interpretation of this 
phrase as meaning the total number of hunting licenses sold 
in each state without regard to the fact that two or more 
licenses have been sold to a single individual is obviously 
not so clearly the only possible interpretation as to make 
the duty of the Secretary of the Interior to apportion the 
fund in accordance with that interpretation the type of duty 
‘*so plainly prescribed as to be free from doubt and equiva- 
lent to a positive command”’ (Wilbur case, supra) which is 
enforceable by a mandatory order. 

Panama Canal Co. v. Grace Line, Inc., 356 U.S. 309, is de- 
cisive here. In that case the Supreme Court declined to 
undertake an interpretation of the statute involved and 
directed a dismissal of the complaint, stating (p. 318, 319): 
‘“‘[W]Jhere the duty to act turns on matters of doubtful or 
highly debatable inference from large or loose statutory 
terms, the very construction of the statute is a distinct and 
profound exercise of discretion. ... The matter should be 
far less cloudy, much more clear for courts to intrude.”’ 

Whittier v. Emmet, 108 U.S. App. D.C. 191, 196, 281 F.2d 


24, 29, certiorari denied, 364 U.S. 935, is a recent example of 
this Court’s application of this principle. 

Accordingly, the court below erred in issuing a manda- 
tory order to compel the Seeretary of the Interior to adopt 
the interpretation of the Pittman-Robertson Act urged by 
appellees. 


Ill. District Court Erred in Construing the Pittman-Robertson 
Act as Providing for Allocations to the States on the 
Basis of the Number of Hunting Licenses Sold, Rather 
Than the Number of Individuals Holding Hunting 
Licenses 


In the event the Court declines to reverse the court below 
on either of the two grounds set forth in Points I and II, 
above, it will be necessary to determine the correct con- 
struction of the statutory phrase ‘‘number of paid hunting- 
license holders of each State.’ 

The I‘teral meaning of the language which Congress used 
in ence’ = the Pittman-Robertson Act is, of course, the 
most per-uasive factor in determining its meaning. Flora 
v. United States, 357 U.S. 63, 65; Local 1976 v. National 
Labor Relations Board, 357 U.S. 93, 100; Unexcelled Chemi- 
cal Corp. v. United States, 345 U.S. 59, 64. The act ‘‘should 
be read ‘according to the natural and obvious import of the 
language, without resorting to subtle and forced construc- 
tion for the purpose of either limiting or extending its 
operation.’ ’’ Yates v. United States, 354 U.S. 298, 311. 
“‘Holder”’ is defined as ‘‘One who holds”? (Webster’s New 
International Dictionary, 2d ed.), ie., a person. A person 
who holds several hunting licenses is still only one person. 
“‘Congress will be presumed to have used a word in its usual 
and well-settled sense.’”’? United States v. Stewart, 311 U.S. 
60, 63; see, also, National Labor Relations Board v. Coca- 
Cola Bottling Co., 350 U.S. 264, 268. If Congress had in- 
tended that the Federal aid to wildlife-restoration fund be 
apportioned among the states in proportion to their respec- 
tive numbers of issued hunting licenses, as appellees con- 
tend, it would not have used the word “holders.” Under 
appellees’ construction, that word is completely superfluous. 
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This Court will not lightly attribute to Congress such an 
egregious mis-use of the English language. 


A. The legislative history of the Pittman-Robertson Act 
does not support the district court’s construction of the act. 
The legislative history cited by the court below (JA 325-6) 
does not support its construction of the act. The reports 
of the Senate Special Committee on Conservation of Wild- 
life Resources and of the House Committee on Agriculture 
on the bill (S. 2670, 75th Cong., 1st sess.) which became the 
Pittman-Robertson Act state: 


Upon the enactment of this measure, money now paid 
in by taxes on sportmen’s equipment will be spent for 
wildlife restoration. The process of administration is 
similar to that parallel necessity to American health 
and happiness, the Federal Highway Aid Act. Each 
State conservation agency or Fish and Game Commis- 
sion will, by the provisions of this bill, receive its quota 
for restoration projects from the Federal Government 
on the same general plan as Federal highway aid is 
distributed to State highway commissions. (S. Report 
868 and H. Report 1572, 75th Cong., 1st sess, p. 3) 


The Federal Highway Aid Act (Act of November 9, 1921, 
42 Stat. 212, 217) apportioned federal aid to the states in 
part ‘‘one-third in the ratio which the population of each 
State bears to the total population of all the States .. .’’® 
So when the Committees stated that the Pittman-Robertson 
Act would apportion federal funds ‘‘on the same general 
plan as Federal highway aid is distributed . . .’’ they appar- 
ently understood the phrase ‘‘hunting-license holders’’ to 
have a population connotation, i.e., the number of individu- 
als in a state holding hunting licenses. 

Appellees rely heavily upon the fact that the Committce 
reports contain an estimate of the amount which would be 
allocated to cach state, and this estimate lists the ‘‘Total 
number of hunting licenses in all the United States”’ as of 


® The current Federal Highway Aid Act (23 U.S.C. 101, 104) con- 
tains language identical to that of the 1921 statute, quoted above. 
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fiscal year 1935 and divides the estimated funds by that 
number so as to obtain a figure of approximately 23 cents 
as the ‘‘value of each hunting license’’. The reports also 
list the ‘‘Hunting licenses issued’? by each state (with a 
footnote: ‘‘Latest available figures from States are those 
for the fiscal year of 1935 as furnished by the Biological 
Survey’’) and the total amount estimated to be allocated 
to each state ‘‘in ratio to licenses issued in United States”’. 

The use by the Committees of the total number of licenses 
issued by each state in 1935 does not, however, demonstraie 
any intention of Congress that the allocations were to be 
made on the basis of the total number of hunting licenses 
sold rather than the number of individuals holding licenses. 
The Committee reports do not give any indication that the 
Committees were aware that an individual hunter might 
purchase more than one license. In 1937, when the report 
was issued, the state hunting structures were relatively 
simple.? Most states had a single license which permitted 
the holder to hunt all types of game. It was after World 
War II that the trend toward the issuance by some states 
of separate licenses to permit the holder to hunt different 
species of game became more pronounced (JA ........ 1B 
The Bureau of Biological Survey merely furnished the 
Senate Committee with the 1935 figures it obtained from the 
states, and in 1935, prior to enactment of the Pittman- 
Robertson Act, there was, of course, no reason whatever 
for the states to maintain figures as to the number of indi- 
vidual hunters rather than the number of licenses sold. At 
that time for most states the two figures would have been 
identical. And even those states with a license structure 
at that time which might have caused some hunters to buy 
more than one license had no reason whatever to keep ree- 
ords as to the number of individual hunters. 

Similarly, a sponsor of the bill, the secretary of the Gen- 
eral Wildlife Federation, testified at the House Committee 
Hearings on the bill (pp. 39-40) that it would provide a pro- 


* The appendix (pp. 41-56 below) sets forth a brief statement of 
the hunting laws of each state. 
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gram ‘‘similar’’ to that of the Federal Highway Aid Act 
and that allocations would be made to the states on the basis 
of ‘‘the total number of hunting licenses issued in the 
State.”’ 

Likewise, Senator Pittman stated that allocations would 
be made to the states ‘‘somewhat along the lines’’ of the 
Federal Highway Aid Act and ‘“‘hunting and fishing licenses 
are the bases for apportionment’’ (81 Cong. Rec. 8506). 
And Congressman Robertson stated that allocations would 
be based ‘‘on the amount of hunting licenses that are sold in 
the several States’’ (81 Cong. Ree. 9351). As in the case of 
the Committee Reports, there is no indication that any of 
these gentlemen considered that there might be any dis- 
crepancy between the number of licenses sold and the num- 
ber of individuals purchasing them. 

It would require much stronger evidence of Congressional 
intent than this to overcome the plain meaning of ‘‘number 
of paid hunting-license holders.’’ Abell v. Spencer, 96 U.S. 
App. D.C. 268, 225 F.2d 568. 

The assertions in the complaints (JA 12, 211) that Con- 
gress has ratified appellees’ interpretation by appropriating 
funds for apportionment to the states under the Pittman- 
Robertson Act, knowing that the act was being so inter- 
preted, are completely erroneous. Prior to 1950 Congress 
did make annual appropriations for the Federal aid to wild- 
life-restoration fund.’ Up to that time, however, the contro- 
versy as to the proper construction of the phrase ‘‘number 
of paid hunting-license holders of each State’’ had not yet 
arisen (see pp. 33-34 below), and there is no indication 
that Congress gave any thought to the matter. In 1946 
Congress repealed a provision in the original Pittman- 
Robertson Act (50 Stat. 919) requiring the Secretary to 
make an annual report to Congress of the sum set apart in 


8 See the Interior Department Appropriation Act, 1950, 63 Stat. 
765, 797; Interior Department Appropriation Act, 1949, 62 Stat. 
1112, 1145; Interior Department Appropriation Act, 1948, 61 
Stat. 460, 488; Interior Department Appropriation Act, 1947, 60 
Stat. 348, 381. 
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the Federal aid to wildlife-restoration fund (Act of August 
7, 1946, 60 Stat. 866, 867). 

In 1950 Congress enacted a permanent appropriation to 
the Federal aid to wildlife-restoration fund of the amounts 
credited to the fund during each fiscal year.® Since then the 
annual appropriation acts for the Department of the Inte- 
rior have made no provision for the Federal aid to wildlife- 
restoration fund. See, for example, the appropriation for 
the Fish and Wildlife Service in the Department of the 
Interior and Related Agencies Appropriation Act, 1962 
(Act of August 3, 1961, 75 Stat. 246, 254-5). Consequently, 
since 1950, there has been no need for Congress to consider 
this issue. 

The allegations of the complaints (JA 12, 211-3) that 
Congress ratified appellees’ interpretation of the Pittman- 
Robertson Act when it enacted the Dingell-Johnson Act in 
1959 are also without foundation. That act (Act of August 
9, 1950, 64 Stat. 430, 432, 16 U.S.C. 777) established a pro- 
gram of federal aid to the states in the development of fish 
restoration and management projects. It provides that the 
Secretary of the Interior shall, after deductions for admin- 
istrative expenses, apportion the funds appropriated (which 
are authorized to equal the revenue aceruing from the tax 
imposed by 26 U.S.C. 3406 on fishing rods and other fishing 
equipment) in part ‘‘in the ratio which the number of per- 
sons holding paid licenses to fish for sport or recreation in 
the State ... bears to the numbers of such persons in all the 
States.’’ 

That statute makes it entirely clear that the apportion- 
ment of funds for fish restoration and management projects 
is to be based on the number of persons holding licenses, 
without regard to the fact that some such persons may hold 


9 “Federal Aid in Wildlife Restoration 


“For carrying out the provisions of the Act of September 2, 
1937, as amended (16 U.S.C. 669-669j), amounts equal to the 
sums credited during the next preceding fiscal year and each 
fiscal year thereafter to the special fund created by said Act.” 
(General Appropriation Act, 1951, 64 Stat. 595, 693). 


more than one fishing license. The legislative history of the 
Dingell-Johnson Act does not, however, indicate that Con- 
gress used this explicit language with any understanding 
that it provided a formula different from that prescribed in 
the Pittman-Robertson Act. The report of the House Com- 
mittee on Merchant Marine and Fisheries on the bill which 
became the Dingell-Johnson Act (H.R. 6533, 81st Cong., 2d 
sess.) merely states in general terms that the bill would 
inaugurate a program for the restoration and management 
of the fishery resources of the States ‘‘similar to that now 
in effect with respect to other wildlife under the provisions 
of the act .. . known as the Pittman-Robertson Act’’ and 
that under that act each state ‘‘receives its proportionate 
share on the basis of land area and sale of hunting licenses, 
as compared to all other States’? (House Rep. 2327, 81st 
Cong., 2d sess., p. 2). The report of the Senate Committee 
on Interstate and Foreign Commerce is essentially identical 
with the House Committee report (S. Rep. 2029, 81st Cong., 
2d sess.). 

The hearings on the bill merely contain similar statements 
that it is patterned after the Pittman-Robertson Act (Hear- 
ings before the Subcommittee on Fisheries and Wildlife 
Conservation of the House Committee on Merchant Marine 
and Fisheries on Miscellaneous Fish and Wildlife Bills, May 
1949 (pp. 12, 16, 64) and March 1950 (p. 32)). 

If any inference is to be drawn from the legislative his- 
tory of the Dingell-Johnson Act as to Congressional inter- 
pretation of the Pittman-Robertson Act, it supports our 
interpretation rather than appellees’. For it is unques- 
tioned that under the Dingell-Johnson Act apportionment 
is based on the number of persons in each state holding 
fishing licenses, not the number of fishing licenses issued. 
The Congressional statements that the Dingell-Johnson pro- 
gram is similar to the Pittman-Robertson program therefore 
mean, if anything, that apportionment under the Pittman- 
Robertson Act is based on the number of persons holding 
hunting licenses, not the number of licenses issued. The 
statements in the committee reports that apportionment 
under the Pittman-Robertson Act is made on the ‘‘basis of 
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- .. sale of hunting licenses’’ are, of course, literally true. 
They are not, however, expressions of views as to which 
interpretation of that act now before this Court is the cor- 
rect one. That issue was not before the committees and they 
were not addressing themselves to it. 

Accordingly, the enactment of the Dingell-Johnson Act 
is not any indication that Congress has adopted appellees’ 
interpretation of the Pittman-Robertson Act. 


B. The administrative interpretation of the Pitlman- 
Robertson Act does not support the district court’s con- 
struction of the Act. The conclusion of the district court 
(JA 326) that the officials who administer the Pittman- 
Robertson Act have, until 1959, consistently interpreted the 
phrase, ‘‘the number of paid bunting-license holders of each 
State’’ as meaning the total number of hunting licenses sold 
by each state, irrespective of the fact that two or more sepa- 
rate licenses may have been sold to a single individual, is, 
we demonstrate here, erroneous. 

When this program started in 1938, the state hunting 
license structures were relatively simple. Most states had 
a single license which permitted the holder to hunt all types 
of game. Hence, when the states submitted to the Depart- 
ment of the Interior their certifications of the numbers of 
hunting licenses sold, the possibility that such certifications 
contained duplications of individuals holding more than one 
license in a state was slight. The Branch of Federal Aid in 
the Bureau of Sport Fisheries and Wildlife assumed the 
responsibility for eliminating any detectable duplications in 
the states’ certifications. The Branch of Federal Aid elimi- 
nated from the states’ certifications obvious duplications 
and errors, such as licenses not pertaining to hunting and 
permits which clearly required the holder to have a basic 
prerequisite license. This review of the states’ certifica- 
tions did not, however, disclose the extent to which indi- 
viduals who may have held more than one license were 
counted more than once in the certifications (JA 27, 28). 

It is true that up to 1959, the Bureau of Sport Fisheries 
and Wildlife accepted certifications of Wisconsin, Colorado, 


Minnesota, and Michigan which showed the total number of 
each type of license sold, e.g., big game licenses, small game 
licenses (JA 9-11, 207). These certifications did not, how- 
ever, show affirmatively that they contained duplications of 
individual license holders (JA 27-28). It might be that 
no individual in the state had purchased both a big game 
and a small game license. The Bureau of Sport Fisheries 
and Wildlife did, however, climinate from Michigan’s certi- 
fications camp permits to deer hunters, because such per- 
mits were issued only to holders of deer licenses (JA 207-8, 
275-4). 

The problem of undetectable duplications in the certifica- 
tions having been considered a minor one in the early years 
of the program, the Branch of Federal Aid analyzed the 
state certifications as a routine, mechanical job. Hence, 
the probability that some of the states’ certifications of the 
number of licenses sold contained duplications of individual 
license holders was not brought to the attention of the Secre- 
tary of the Interior or his assistant having jurisdiction over 
this program until 1958 (J.A 29). 

After World War II, the trend toward the issuance by 
some states of separate licenses to permit the holders to 
hunt different species of game became more pronounced. 
Colorado, for example, expanded its license structure until, 
at the present time, an individual may purchase as many as 
eight licenses to hunt different species of game. Since 
Colorado does not require the purchase of a general hunting 
license as a prerequisite to the issuance of licenses to hunt 
particular species of game, one person, if he purchases 
all available licenses, could be counted eight times in a 
certification based on the total number of licenses sold 
(JA 28-29, 188-9). Wisconsin also expanded its license 
structure to increase its allocations (JA 171- 2). 

At the outset of this program, the Bureau of Biological 
Survey (which initially administered it) issued a Federal 
Aid Manual for the guidance of the states and officials ad- 
ministering the program. This manual evidenced the ad- 
ministrative interpretation that the statute required the 
apportionment of the Federal aid to wildlife-restoration 
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fund to be based not on the total number of licenses sold but 
on the number of individuals holding licenses in each state. 
The manual stated: 


Since each State’s share must be based in part on the 
number of licenses sold during the fiscal year, it be- 
comes necessary for the Seerctary of Agriculture to 
first apportion the funds on a tentative hasis and later 
to revise the apportionments, using the actual number 
of hunting-license holders during the period July.1 to 
June 30. as a basis. States should arrange to furnish 
license data for the preceding 12 months period 
promptly after each July 1 so the definite apportion- 
ments may he made. In certifying the number of paid 
hunting licenses to the Department, there should be 
included all licenses defined as hunting licenses hy State 
laws. The set-up should embrace ordinary hunting, 
combination licenses which include hunting privileges, 
and special hunting licenses. Special licenses issued 
only after a general license has been purchased should 
not be counted, as the law requires the number of license 
holders and not the number of individual licenses. 
(JA 30, 46-7) [italies supplied] 


Subsequent editions of this manual issued in 1940, 1947, 
1956, and 1957 contained essentially the same provision 
(JA 30, 47-53). 

Although these editions of the Federal Aid Manual re- 
quested the states to include in their certifications all 
licenses sold, it was made clear that this information was 
desired for statistical purposes apart from obtaining the 
information necessary to make the apportionments of the 
Federal aid to wildlife-restoration fund. Thus, the 1940 
edition of the Federal Aid Manual provided: 


Since the availability of hunting license data is an 
essential prerequisite to the apportionment of funds, 
it is necessary that the States shall have furnished the 
facts on the actual number of hunting license holders 
for the preceding Federal fiscal year. To insure the 
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availability of this information the Fish and Wildlife 
Service will request it toward the close of each calendar 
year, and thereby the States will have ample time to 
have assembled the facts for the fiscal year which ended 
on June 30. In certifying the number of paid hunting 
licenses to the Department, there should be included all 
licenses defined as hunting licenses by State laws. 
These should embrace ordinary hunting, combination 
licenses which include hunting privileges, and special 
hunting licenses. Special licenses issued only after a 
general license has been purchased are not included for 
use in apportionment, as the law requires the number 
of paid license holders and not the number of individual 
licenses. However, a complete report is desired for 
statistical purposes. (JA 30, 47-9) [italies supplied] 


Similar statements were made in the later editions of the 
manual (J.A 30, 49-53). 

In 1941, 1946, 1952, and 1957, the Fish and Wildlife Serv- 
ice issued printed Regulatory Announcements describing the 


Pittman-Robertson Act program. The 1941 announcement 
stated: 


Method of Allocating Funds to the States 


After making deductions for administering the act, 
apportionments of funds are made to the States half in 
the ratio that the area of each State bears to the total 
area of all the States and half in the ratio that the num- 
ber of paid hunting-license holders of each State in the 
preceding fiscal year, as certified to the Secretary of the 
Interior by the State fish and game department, bears 
to the total number of paid hunting-license holders of 
all the States. All licenses defined as hunting licenses 
by State laws may be counted, with the exception of 
special licenses issued only after a general license has 
been purchased, since the law specifies ‘‘the number of 
license holders’? and not the number of individual 
licenses. (JA 30, 54) [italies supplied] 
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The subsequent Regulatory Announcements contained 
similar statements (JA 30, 55-7). 

In 1956 the Attorney General of Idaho wrote the Solicitor 
of the Department of the Interior asking his opinion as to 
how Idaho’s allotment should be made in the light of the 
hunting license provisions of the Idaho code (JA 29, 40-2). 
The Solicitor’s reply stated: 


You will note that the statute Lases the distribution 
specifically on the number of individuals, or license 
“‘holders’’, 

We feel that it is clear from an examination of your 
State law, as quoted in your letter, (Section 36-404, 
Idaho Code) that those persons who purchase from the 
State a general fish and game license combined, or a 
fish or game license, or both, become license ‘‘holders’’ 
for purposes of the Federal statute. Such individual 
license ‘‘holders’’, if they choose, may acquire addi- 
tional authorization or permits from the State to kill 
certain species by the acquisition of additional permits 
to kill deer, pronghorn antelope, mountain sheep, moose, 
elk, or goat in accordance with the laws of the State. 
This does not, in our judgment, however, expand the 
number of individual license ‘‘holders’’. The long- 
established practice of this Department, as well as the 
intent of the statute require, in our opinion, that the 
apportionment be made, as prescribed by the statute, 
on the basis of the number of license ‘‘holders’’, or 
individuals, in the various States, as compared to the 
total number of such license ‘‘holders’’ in all of the 
States. 

Where a particular State has no general license re- 
quirement but requires separate licenses for hunting 
various species, we recognize the possibility of inaccu- 
racy or duplication in the number of license ‘‘holders’’ 
reported by the State. We would hope to reduce such 
inaccuracies to a minimum and in the circumstances, if 
any inequities exist, as between the various States, we 
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believe that such inequities should be resolved by the 
States. (JA 29, 48, 44) [italies supplied] 


This statement by the Solicitor thus constitutes an adminis- 
trative construction of the statute directly contrary to that 
adopted by the district court. 

In 1957 the Chief, Division of Technical Services, Bureau 
of Sport Fisheries and Wildlife, wrote the Virginia Com- 
mission of Game and Inland Fisheries in response to a 
similar inquiry and stated: 


Several weeks ago Mr. Robert H. Johnson discussed 
with me your telephone inquiry concerning the steps 
your Commission would have to follow to expand the 
license base used for computing apportionments under 
the Federal Aid in Fish and Wildlife Restoration Acts. 


* * * * * 


The direct answer to your question would be that 
your Legislature would merely have to enact legisla- 
tion to provide that a separate license would be re- 
quired for the hunting of every different species of 
game animal (or fish) in the Commonwealth of Vir- 
ginia. Each license would be independent of the other, 
and an individual holding such a single license would 
constitute a paid hunting license holder. 

It will be obvious to you immediately that such a 
system would result in a great deal of duplication, as 
many individuals would buy the several licenses re- 
quired for the various types of game which they wished 
to hunt. The fact that duplication of this sort exists 
has resulted in a move by a group of States to request 
the Fish and Wildlife Service to devise a more equitable 
means of determining the actual, i.e., non-duplicating, 
paid hunting license holders... . 

At the present time, we are engaged in a study of 
various means by which an equitable count of license 
holders may be secured. It is quite probable that we 
will find it necessary, in accordance with the Federal 


Aid Acts, to establish a new method of making license 
enumerations. ... (JA 11-2, 18-9) [italies supplied] 


This statement recognized that some of the states with laws 
permitting an individual to purchase more than one hunting 
license were ‘‘fudging’’ by submitting certifications listing 
all licenses sold and that it was up to the Bureau of Sport 
Fisheries and Wildlife to devise some means of preventing 
this practice. If it were true that, as appellees contend, the 
administrative officials considered it proper for the states to 
certify every license sold, even though some individuals had 
purchased more than one license, these officials would not 
have been concerned about duplication of individuals in the 
states’ certifications. ; 

It was not until the 1950s that the question as to the 
proper construction of the phrase ‘‘the number of paid 
hunting-license holders of each State”? really became a sub- 
ject of administrative concern. In the 1950s this issue be- 
came the subject of much discussion at mectings of the 
International Association of Game, Fish and Conservation 
Commissioners, at which the state fish and game depart- 
ments were represented (JA 30-2, 58-69). It was recognized 
that the determination of the degree of duplication of indi- 
viduals in the certifications of some states presented diffi- 
culties, and that unless such duplication was eliminated 
some states would receive larger apportionments at the 
expense of the other states (JA 31-2, 62, 70). 

At the request of the International Association, the Fish 
and Wildlife Service had a private organization make an 
‘Economie Survey of Sport Fishing and Hunting in the 
United States During the Calendar Year 1955.’’ That sur- 
vey, which was made by nationwide statistical sampling 
methods, indicated that in 1955 hunting licenses were pur- 
chased by 9,951,000 persons, whereas the several states cer- 
tified a total of 16,421,931 paid hunting licenses. Since the 
survey did not give a breakdown of figures for each state, 
it was not possible for the Fish and Wildlife Service to rely 
upon its figures in making apportionments to the respective 
states (JA 217, 276-7). In any event, the Pittman-Robertson 
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Act directs the Secretary of the Interior to make allocations 
to the states on the basis of the number of hunting license 
holders ‘‘as certified to said Secretary by the State fish and 
game departments . . .’’ (16 U.S.C. 669c). The fact that 
the Fish and Wildlife Service, in making the Pittman- 
Robertson apportionment to the states, calculated the num- 
ber of paid license holders as 14,191,552, whereas the states 
had certified 16,241,931 hunting licenses (JA 217, 276-7), 
demonstrates that the Service did not interpret the Pittman- 
Robertson Act as the court below did. 

At a convention of the International Association in 1957 
the Chief, Division of Technical Services, Bureau of Sport 
Fisheries and Wildlife, stated: 


I don’t know how this resolution is going to come out, 
but I can tell you this, that the Fish and Wildlife Service 
is going to study this license matter and perhaps get it 
straightened out so we will be complying with the law. 

When the program started, we did not have these 
multiple-license situations. They have grown like 


Topsy, and we have been remiss in not having done 
something sooner. 


All this national agitation which has developed re- 
cently has focused attention on that, and we can’t do 
other than study the matter with the view of taking 
remedial action. (JA 31-2, 70, 81) [italies supplied] 


This was a candid statement by a responsible administrative 
official that Interior’s acceptance of state certifications 
probably containing duplications of individual hunters was, 
far from being an acceptance of the construction of the act 
urged by appellees, with recognition that the contrary con- 
struction of the act was the correct one and that Interior’s 
acceptance of such certifications was faulty administration. 

In order to assist the states in determining their respec- 
tive numbers of individuals holding hunting licenses, as dis- 
tinguished from the number of licenses sold, the Bureau of 
Sport Fisheries and Wildlife had a study of the problem 
made in 1958 by the Institute of Statistics of North Caro- 
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lina State College. That study concluded that sampling of 
hunting license holders by personal interviews would be rea- 
sonably effective and could be done without undue cost. At 
the request of the International Association, copies of this 
study were distributed to all the states (JA 32-3, 83),?° 

In accordance with a resolution passed in 1958 by the 
International Association, its Legal Committee (consisting 
mostly of representatives of the states’ attorneys general) 
met with the Solicitor of the Department of the Interior to 
discuss the proper construction of the statutory phrase 
‘‘hunting-license holders.’’ Different States took different 
positions. The Legal Committee requested that the states 
he informed promptly ‘‘as to what the Department of the 
Interior is going to require the States to do in the way of 
spending State money to find out the extent of duplicate 
license buying by hunters.’’ It ‘appeared that the general 
consensus was to attempt to get unanimous endorsement of 
an effort to amend the Acts so apportionments can be com- 
puted half on area and half on total revenue from license 
sales rather than on the basis of the number of paid hunting 
license holders."? (JA 33, 111-19). 

In view of the differing views of stato officials as to the 
meaning of ‘‘hunting-license holders’’, the Assistant Secre- 
tary for Fish and Wildlife requested a formal opinion of 


The court below found (JA 324-5) that to certify the num- 
ber of individual hunters “would entail the expenditures of large 
sums of money for making of surveys and analyses of the many 
licenses that are sold each year” by appellees. We submit that the 
record does not support such a contention, but even if it did, the 
simple solution ix that adopted by South Dakota. In 1959 that state 
amended its hunting laws so as to provide that a hunter cannot 
obtain a license to hunt particular types of game (i.e., resident game 
bird license, nonresident game bird license, resident big game license, 
nonresident big game license, resident wild turkey license) “without 
securing a general hunting license to which will be attached the 
specific licenses above enumerated.” (1960 Supp. to South Dakota 
Code of 1939, $§ 25.0301, 25.0302). Under that type of hunting law 
a state would merely certify the number of general hunting licenses 
sold, which would eliminate any possibility of duplication of indi- 
vidual hunters. 
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the Solicitor of the Department of the Interior (JA ...... ). 
As stated at pages 4-5 above, the Solicitor ruled that ‘‘hunt- 
ing-license holders’? means the number of individuals in 
each state holding hunting licenses, irrespective of the fact 
that some such individuals might hold more than one license 
(JA 34, 129-40). 

The International Association, at its meeting in Septem- 
ber 1959, declined to approve a recommendation of its 
Federal Aid Committee that the Pittman-Robertson Act be 
amended ‘‘to provide that one-half of annual apportion- 
ments be based upon area in the respective states and the 
other half based upon ‘paid license holders’ which shall be 
defined and interpreted to count a maximum of one small 
game license and one big game license, or permit, for any 
one individual.’’ (JA 34, 140). At this same meeting the 
International Association adopted the following resolution: 


Resolved, that the International Association of Game, 
Fish and Conservation Commissioners now endorses 
the present apportionment policy of the U. 8. Fish and 
Wildlife Service for the disbursement of federal aid 
funds, and that it urges states which are not satisfied 
with their own license structure to seek a correction of 
that license structure in their respective state legisla- 
tures. (JA 34, 145) 


This history of the administration of the Pittman-Robert- 
son Act demonstrates that, contrary to the conclusion of the 
court below, the phrase ‘‘number of paid hunting-license 
holders of each State’’ has been consistently interpreted by 
the responsible officials of the Department of the Interior as 
meaning the number of individuals holding hunting licenses, 
irrespective of the fact that some such individuals may hold 
more than one license. This consistent interpretation is 
entitled to much weight. Federal Trade Commission v. 
Mandel Bros., Inc., 359 U.S. 385, 391; Federal Housing Ad- 
ministration v. The Darlington, Inc., 358 U.S. 84, 90; United 
States v. Bergh, 352 U.S. 40, 46-7; United States v. American 
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Trucking Associations, 310 U.S. 534, 549. See, also, Massey 
Motors v. United States, 364 U.S. 92. 

Furthermore, it is undisputed that the present interpreta- 
tion of the Pittman-Robertson Act by the administering 
officials of the Department of the Interior is contrary to the 
district court’s interpretation. Even if the present admin- 
istrative interpretation were inconsistent with that adopted 
by subordinate officials of the Department in earlier years 
(which is not the case), that would not help appellees. For 
the present Seerctary of the Interior (and his predecessor, 
Secretary Seaton) were not bound by prior interpretations 
by their subordinates. Automobile Club of Michigan v. 
Commisstoner of Internal Revenue, 353 U.S. 180, 183; 
Alstate Construction Co. v. Durkin, 345 US. 13, 16; Order 
of Railway Conductors v. Swan, 329 U.S. 520, 529; Helvering 
v. Reynolds, 313 U.S. 428, 432; Estate of Sanford v. Com- 
missioner of Internal Revenue, 308 U.S. 39, 49-54; Helvering 
v. Wilshire Oil Co., 308 U.S. 90, 100-1; Campbell v. Brown, 
245 F.2d 662, 666 (CLA. 5); Aran v. United States, 259 F.2d 
757 (CLA. 9). 

The administering officials of the Department of the 
Interior never construed the act as did the district court. 
Their acceptance during the earlier Years of state certifica- 
tions which probably contained some duplication of indi- 
vidual license holders might be regarded as rather long- 
extended ‘‘administrative lapses’’, but it does not constitute 
an administrative construction of the Pittman-Robertson 
Act. Newark Milk and Cream Co. v. Benson, 287 F.2d 681, 
686 (CLA. 3). Considering the fact that during the earlier 
years the likelihood of duplication was slight (see pp. 27-8 
above) and that the states apparently did not maintain 
records from which any such duplication could be detected 
(JA 34, 146-7), the acceptance of state certifications con- 
taining probable duplications was not surprising. But that 
practice did not constitute an administrative interpretation 
of the Pittman-Robertson Act, any more than the failure 
of the Revenue Service to detect every erroneous tax return 
constitutes an administrative interpretation of the Internal 


38 


Revenue Code. See Baltimore & Ohio R. Co. v. Jackson, 353 
U.S. 325, 330-1; United States v. du Pont & Co., 353 U.S. 
586, 590; Massey Motors v. United States, 364 U.S. 92. 

Accordingly, neither the legislative nor the administrative 
interpretation of the Pittman-Robertson Act supports the 
district court’s conclusion that ‘‘number of paid hunting- 
license holders of each State’’ means the total number of 
hunting licenses sold even though several such licenses may 
be held by a single person. 

If the district court’s interpretation were accepted, each 
state would be under economic pressure to expand and com- 
plicate its hunting license structure so as to increase its 
share of federal aid (see JA 61, 71). Thus in Colorado it 
is possible for an individual to be counted eight times if 
apportionment were to be made on the basis of the total 
number of hunting licenses sold (JA 28, 29). If that 
interpretation were to prevail, we might anticipate the 
reductio ad absurdum of a state’s requiring a separate 
license for each day of the hunting season for each type of 
game. This Court will not, we submit, attribute to Congress 


the intent to permit such an absurd and unseemly grab for 
federal funds. 


CONCLUSION 


For the reasons stated, the order of the district court 
granting appellees’ motions for summary judgment should 
be reversed and the cases remanded with directions to dis- 
miss the complaints. 


Respectfully submitted, 


Wun H. Orrick, Jr., 
Assistant Attorney General. 


Morton Ho.uanper, 
Donap B. Macecurngas, 
Attorneys, 
Department of Justice, 
Attorneys for Appellant. 
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APPENDIX 
Tue ReELEvant Provisions oF THE Prrrman-Roserrson ACT. 


§ 669. Cooperation of Secretary of the Interior with States; 
conditions. 


The Secretary of the Interior is authorized to cooperate 
with the States, through their respective State fish and game 
departments, in wildlife-restoration projects as hereinafter 
in sections 669-669b, and 669c-669i of this title set forth; but 
no money apportioned under said sections to any State shall 
be expended therein until its legislature, or other State 
agency authorized by the State constitution to make laws 
governing the conservation of wildlife, shall have assented 
to the provision of said sections and shall have passed laws 
for the conservation of wildlife which shall include a prohi- 
bition against the diversion of license fees paid by hunters 
for any other purpose than the administration of said State 
fish and game department, except that, until the final ad- 
journment of the first regular session of the legislature held 
after September 2, 1937, the assent of the Governor of the 
State shall be sufficient. The Secretary of the Interior and 
the State fish and game department of each State accepting 
the benefits of said sections, shall agree upon the wildlife- 
restoration projects to be aided in such State under the 
terms of said sections and all projects shall conform to the 
standards fixed by the Secretary of the Interior. (Sept. 2, 
1937, ch. 899, $1, 50 Stat. 917; 1939 Reorg. Plan No. II, $ 4 
(f), eff. July 1, 1939, 4 F.R. 2731, 53 Stat. 1433.) 


. * * * ° 


§ 669b. Appropriations; disposition of unexpended funds. 


An amount equal to the revenue accruing during the fiscal 
year ending June 30, 1939, and each fiscal year thereafter, 
from the tax imposed by section 610, title IV. of the Revenue 
Act of 1932 (47 Stat. 169), as extended and amended before 
or after September 2, 1937, on firearms, shells, and car- 
tridges, is authorized to be set apart in the Treasury as a 
special fund to be known as ‘‘The Federal aid to wildlife- 


40 


restoration fund’’ and is authorized to be appropriated and 
made available until expended for the purposes of sections 
669-669b, and 669c-669i of this title. So much of such ap- 
propriation apportioned to any State for any fiscal year as 
remains unexpended at the close thereof is authorized to be 
made available for expenditure in that State until the close 
of the succeeding fiscal year. Any amount apportioned to 
any State under the provisions of said sections which is 
unexpended or unobligated at the end of the period during 
which it is available for expenditure on any project is au- 
thorized to be made available for expenditure by the Secre- 
tary of the Interior in carrying out the provisions of the 
Migratory Bird Conservation Act. (Sept. 2, 1937, ch. 899, 
§ 3, 50 Stat. 917; 1939 Reorg. Plan No. 88, § 4 (f), eff. July 1, 
1939, 4 F.R. 2731, 53 Stat. 1433.) 


§ 669¢e. Apportionment of funds; expenses of Secretary. 


So much, not to exceed 8 per centum, of the revenue cov- 
ered into said fund in each fiscal year as the Secretary of the 
Interior may estimate to be necessary for his expenses in 
the administration and execution of sections 669-669b, and 
669c-6691 of this title and the Migratory Bird Conservation 
Act shall be deducted for that purpose, and such sum is 
authorized to be made available therefor until the expiration 
of the next succeeding fiscal year, and within sixty days 
after the close of such fiscal year the Secretary of the Inte- 
rior shall apportion such part thereof as remains unex- 
pended by him, if any, and make certificate thereof to the 
Secretary of the Treasury and to the State fish and game 
departments on the same basis and in the same manner as is 
provided as to other amounts authorized by sections 669- 
669b, and 669c-669i of this title to be apportioned among the 
States for such current fiscal year. The Secretary of the 
Interior, after making the aforesaid deduction, shall appor- 
tion the remainder of the revenues in said fund for each 
fiscal year among the several States in the following man- 
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ner, that is to say, one-half in the ratio which the area of 
each State bears to the total area of all the States and one- 
half in the ratio which the number of paid hunting license 
holders of each State in the preceding fiscal year, as certified 
to said Secretary by the State fish and game departments, 
bears to the total number of paid hunting-license holders of 
all the States: Provided, That such apportionments shall be 
adjusted equitably so that no State shall receive less than 
one-half of 1 per centum nor more than 5 per centum of the 
total amount apportioned to all the States. (Sept. 2, 1937, 
ch. 899, § 4, 50 Stat. 918; 1939 Reorg. Plan No. II, § 4, (f), eff. 
July 1, 1939, 4 F.R. 2731, 53 Stat. 1433; July 24, 1946, ch. 605, 
§ 1, 60 Stat. 656.) 


Rererences To State Huntine Laws 1x Errect In 1937 


Alabama 


“Any person who has been a bonafide resident of the 
state for six months next preceding may procure a state 
hunting license for himself...” 


Code of Alabama, Title 8, Sec. 31(1940) 
Acts 1935, p. 632. 


Arkansas 


“the annual resident (hunting) fee shall be one dollar 
and fifty cents($1.50) ...”’ 


Statutes of Arkansas (1937), Chap. 69, See. 5858 
See. 19, Act 160 of 1927, as amended by Act 316 of 
1937. Approved Mar. 25, 1987, p. 1. 


Arizona 


“‘A general hunting license shall entitle the licensee to 
hunt quadrupeds, birds and take fish...” 

‘‘A bird license shall entitle the licensee to hunt game 
birds, other than wild turkeys .. .”? 


Revised Code of Arizona(1928) 
Chapter 30, Section 1533. 


42 


‘Licenses ; fees; classes; rules to accompany licenses; 
taking of bear. 


Class F—resident general hunting license . . . 
Class I—resident deer tag... 

Class L—resident elk license and tag... 

Class N—resident antelope license... 

Class P—resident turkey tag... 

Class R—resident big horn license and tag...’’ 


Arizona Revised Statutes(1956), Sec. 17-333A 
Sec. 4, Ch. 44, L. ’35; 57-122, C. ’39 am. 


California 


‘A hunting license, granting the privilege to take game 
birds and mammals, shall be issued. . .”’ 


California Fish and Game Code(1954) 

Similar to Section 427 of the Fish and Game Code of 
1933, Stats. 1933, C. 73, P. 437 as amended Stats. 1943, 
C. 1100. p. 3039. (cited section is the same in both 
codes) 


Colorado 


“1. resident elk license 
3. resident deer license 
5. resident mountain sheep license 
6. resident antelope license 
11. resident combined fishing and small game hunting 
license 
13. resident turkey license 
14. resident mountain goat license.’’ 


Colorado Statutes Annotated(1935), Chap. 73, Sec. 
173; L. 717, p. 248, Sec. 6; am. B.S. 08, Sec. 2835; as 
am. by L. ’09, p. 391, See. 5, by L. 711, p. 415, See. 7, 
and L. 13, p. 281, Sec. 4, C.L., Sec. 1540; L. ’39, p. 394, 
See. 3. 


Connecticut 


‘‘Any person... may hunt but not trap game birds and 
quadrupeds’”’ 


See. 3110 


(Sec. 3111(1929, C. 259, S. 3) provides for trapping 
licenses) 


‘‘Any resident . .. may obtain a combination hunting 
and fishing license’’ 


Sec. 3112(1929, C. 259, S. 4) 


General Statutes of Connecticut, Title 33, Chapter 
186, Sec. 3110 et seq. (1930) 


Delaware 


‘‘Every resident ... shall obtain a license before hunt- 
ing and trapping and before fishing in this state,”’ 


Revised Code of Delaware, Chapter 74, Art. 1, See. 
2885 (1935) 


40 Del. Laws 191, 26. 
Florida 
“‘License fees, Amount, ete. 


the license fee to be charged residents of the State of 
Florida to take game in the county in which they have 
their legal residence is... 

(to take game) in any one county of the State other than 
that of their legal residence is... 

(to take game) in the State of Florida at large... 

... to take fur-bearing animals in the State of Florida 
at large ...’’ 

(Deer license is also necessary )—Chap. 16968, Acts 
1935. 


Title VII, Chapter V, Article 23, Sec. 1922, Compiled 

General Laws of Florida(1927) ; 

Chapter 12491, Acts 1927, Sec. 21, am. 1935 C. 16966, 
16968, 17018, 17063, 17101, 1935 Sp.C. 17512. 


Georgia 


‘*a license authorizing a resident of this State to hunt 
throughout this state shall be issued ...’’ 


Code of Georgia of 1933 (effective January 1, 1935), 
Sec. 45-206; 
Acts 1931, p. 173. 

Idaho 


‘Resident fish and game licenses—Fee—rights under— 
License not transferable—issuance to wardens— 

Any citizen... upon the payment of ... shall be entitled 
to..., a fish and game license”’ 


Idaho Code 1932, Chapter 4, Title 35, Sec. 35-405 ; 
L. °35, Ch. 96, Sec. 8 amending L. ’33, Ch. 161, See. 4. 


Illinois 


‘*Every license (to hunt) ... shall entitle the person to 
whom issued to hunt, pursue or kill game or rabbits 
within this State ...”’ 


Illinois Revised Statutes, Chapter 56, Sec. 21(1917) 
as amended by act approved June 24, 1915. In force 
July 1, 1915. L. 1915, p. 446. 

(Game Code of 1941 is based on Laws 1941, Vol. 1, 
p. 767, Sec. 53). 


Indiana 


“Tt shall be unlawful for any person who is a resident 
of the State of Indiana to hunt or fish . . . without first 
procuring a license...”’ 


Burns Annotated Indiana Statutes(1926), Chapter 5, 
Art. 9, See. 2779; 

Acts 1925, p. 22 (In force April 25, 1925) 

See also Burns Indiana Statutes(1956), Chapter 14, 
Part 1, See. 11-1403; 

Acts 1937, Ch. 21, Sec. 12, p. 64, 1939 Ch. 118, See. 1, 
p. 571; 1951, Ch. 286, See. 1, p. 879. 


Towa 
“‘Licenses... 
Hunting licenses: 


All persons legal residents of the state... 
Hunting and fishing licenses combined: 
All persons legal residents of the state...” 


Code of Iowa(1935), Ch. 86-El, 1794-el; S. 13, See. 
2563-a2, -0, -p; SS 15, See. 2547-a, 2562-b, 2563-a1; 
C. 24, 27, 31, See. 1719-21, C. 31, See. 1718-¢1, 1766-c¢3, 
45 GA, Ch. 30, See. 10; 45 ExGA, Ch. 20, Sections 1, 2; 
46 GA, Ch. 15, See. 1. 


Kansas 


Any citizen residing in Kansas may secure a license 
to hunt in Kansas...”’ 


General Statutes of Kansas, Annotated (1935) 
Chapter 32, Art. 1, See. 104a; 

L. 1927, Ch, 221, See. 16; L. 1931, Ch. 191, Sec. 2; 
L. 1933, Ch. 187, Sec. 2; L. 1935, Ch. 181, Sec. 1; 
Mar. 19 


Kentucky 
‘‘Resident license, how obtained— 


Any person who has been a bona fide resident of this 
state for one year may procure a hunter’s license . . . 
which . . . shall entitle him or her to hunt in all coun- 
ties.’’ 


Carroll’s Kentucky Statutes (1936), Chapter 57a, Sec. 
1954 ¢-24; 1932, C. 87, Sec. 2; 1912, C. 35, Sec. 24. 


Louisiana 


‘“No license shall be issued . . . unless there shall have 
been previously paid... 


(a) In the case of a person who has been a bonafide 
resident of this state at least ..., a tax of one dollar to 
take ... wild game birds and game quadrupeds.’’ 


Louisiana General Statutes(1939), Title 22, Chapter 
1, See. 2928(a) ; 
Acts 1926, No. 273, Art. I, Sec. 4; 1932, No. 59, See. 1. 


Maine 


‘‘Hunting licenses for residents and non-residents . . . 
the license to hunt wild birds, rabbits, raccoons, foxes 
and unprotected wild birds or wild animals only ... on 
payment of ... or (the license) to hunt both wild birds 
and wild animals on payment of ...’’ 
Revised Statutes of Maine(1930), Chapter 38, Sec- 
tion 41, p. 671; 
1929, C. 331, Sec. 16; am. 1931, Chap. 104; am. 1937, 
Chap. 31; Chap. 70, Chap. 126, Chap. 131, Chap. 170, 
Chap. 212. 
Maryland 


‘“‘Hunter’s License... 


For the purpose ...no person... shall at any time hunt 
in any manner any game birds or animals. . . without 
first having procured a license .. .’’ 


1935 Supplement, Annotated Code of Maryland, Art. 
99, Sec. 14; 

1927, Ch. 568, Sec. 14; 1933, Ch. 130, Sec. 14; 1937, 
Chap. 110. 


Massachusetts 
‘«Licenses 


Sec. 5. No person shall... take any mammal... with- 
out first having obtained a sporting or trapping li- 
cense... 

A sporting license shall authorize the licensee to bunt 
birds and mammals and to fish (or) ... a sporting li- 
cense to fish only ...’’ 


General Laws of Mass.(1932), Chapter 131, p. 1620; 
G.L. 1920, 131, See. 3; 1921, 467, Sec. 1; 1925, 295, Sec. 
2; 1926, 352, Sec. 1; 1930, 39, Sec. 2; 1931, 393, Sec. 2; 
1932, C. 272; 1933, ¢. 214; 1937, C. 191. 


Michigan 


“Tt shall be unlawful . . . to hunt for, kill, ... or take 
... any of the wild animals or wild birds . . . except deer, 
bear, beaver and muskrat, which are taken under their 
own license, without first(1st) securing a license to do 
SOs.” 


Compiled Laws of Michigan(1929), Chapter IV, Sec. 
6234; 
Act 286, 1929 


Minnesota 


‘‘Same—Kinds of Licenses... 


Resident small game hunting license . . . 
Resident big game hunting license . . .’’ 


Minnesota Statutes(1929), Chapter 32, Sec. 5536-2; 
1927, C. 438, See. 2. 


Mississippi 
““License— 


Resident trappers and Hunters for Furs... Resident 
Hunters...’’ 
Mississippi Code(1930), Chapter 115, Sec. 4759; 
1928 Chs. 114, 210; 1926 Ch. 178. 


Missouri 


‘Resident or state license... 


A state resident license shall entitle the holder to hunt 
and fish in all counties in the state of Missouri.’’ 


Missouri Statutes Annotated (1932), Art. 2, Chapter 
43, See. 8254; 
R.S. 1919, See. 5603, Amended, Laws 1925, p. 233. 


Montana 
““Classes of Licenses... 


Class A—Resident game birds and fishing license 
Class AA—Resident big game license 

Class AAA—Resident Sportsmen’s License’’ 
(hunting game birds and animals and fishing—Sec. 
3685) 


Revised Codes of Montana (1935), Chap. 308, See. 
3683 ; 

En. Sec. 3, Ch. 238, L. 1921; re-en. Sec. 3683, R.C.M. 
1921; and See. 8, Ch. 59, L. 1927; and See. 1, Ch. 161, 
L. 1931. 


Nebraska 


‘‘Hunting, Fishing, Trapping Permits... 


By residents of this state, for hunting and fishing, $1.00, 
for trapping or otherwise taking fur-bearing animals, 
$2.00.’? 


Nebraska Compiled Statutes(1929), Chapter 37, Art. 
2, Sec. 37-204; 
1929, p. 410. 


Nevada 
“‘Fees.— Resident License— 
Sec. 54. the Licenses shall be issued at the following 
prices: 


First—to any citizen of the United States, who . 
upon the payment of ... for fishing license and... for 
a hunting license.’’ 


Nevada Compiled Laws(1929), Sec. 3088. Approved 
Mar. 29, 1929, 300; 
1933, p. 281 (no change in the cited portion of the 
Statute) 
New Hampshire 
‘‘Applications; Fees. 
If the applicant is a resident of this state, one dollar 


and thirty-five cents, ... and the agent shall thereupon 
issue a resident hunting and fishing license which shall 


entitle the licensee to hunt, ... game birds, game quad- 
rupeds and fish. . .”’ 


Public Laws of New Hampshire (1926), Ch. 202, 

Sec. 5; 

1915, 133 :55; 1917, 184:20; 1919, 146:1; 1925, 154:1; 
1929, Chap. 157 ; 1933, Chap. 82, 83; 1935, Chap. 124:7. 


New Jersey 
‘‘Licenses; residents’... 


..» These licenses shall be of three kinds and designated 
as the residents’ hunting and fishing license, the resi- 
dents’ hunting license and the residents’ fishing li- 
cense...’’ 


Revised Statutes of New Jersey(1927), Art. 1, Chap. 
3, See. 23 :3-1; 
L. 1933, C. 298, Sec. 1, p. 800. 


New Mexico 
‘Licenses and permits... 


For each resident bird license... 

For each resident big game license .. . 

For each resident general hunting license... 

For each resident general hunting and fishing 
license .. .”’ 


New Mexico Statutes Annotated(1929), Art. 2, See. 
57-255 ; 

L. °27, Ch. 26, See. 1, am. L. ’25, Ch. 57, Sec. 2; L. ’19, 
Ch. 133, See. 8; L. ’15, Ch. 101, See. 13, Code 15, See. 
2470. 


New York 


“Part IV, Sec. 185 Hunting, trapping and fishing 
license. 


5. ... Every license ... shall entitle the person to whom 
issued ... to hunt... game animals, fowls and birds, 


to trap fur-bearing animals and to take fish ...”’ 
Subd. 5 as amended by L. 1928, Ch. 586, Mar. 26; L, 1928, 
ch, 242, Mar. 5; L. 1926, ch. 327; L. 1925, ch. 353; L. 1925, 
ch. 11; L. 1923, ch. 110; L. 1922, ch. 381. 

“‘Part V, Sec. 190 

No person shall hunt ... wild deer... without... a 
special deer license ...”’ 

Former Sec. 190-a, L. 1928, ch. 242 renumbered the 
section. 


Cahill’s Consolidated Laws of N.Y.(1930) 
Chapter 10, See. 185; 190. 


North Carolina 
““License required.— 


. A Resident Hunting License, . . . shall entitle him 
to take game birds and animals in the county of his 
residence ... or (upon payment of a larger fee) ...a 
resident State hunting license which shall entitle him 
to take game birds and animals... in the State at large 
... the Board of Conservation is . . . authorized to issue 
combination licenses for hunting and trapping and for 
hunting and fishing .. .’’ 


North Carolina Code for 1931, Chapter 38, Art. 1, 
See. 2141 (dd) ; 
1927, C. 51, S. 27; 1929, C. 278, SS 3, 7. 


North Dakota 
“‘County Auditors to issue permits. 


. .. Such permit shall authorize the holder to hunt 
throughout the state...” 


North Dakota Revised Statutes(1905), Chap. 75, Art. 
1, Sec. 9460; 
1899, Ch. 93, See. 4; R.C. 1899, Sec. 1645; 1903, Ch. 
103. 

Ohio 


‘*(Hunting and trapping license; fees.) 


Resident and Non-Resident License. 

No person shall hunt... any wild bird or wild animal, 
or take .. . any fur-bearing animals . . . without first 
having applied for a hunter’s and trapper’s license, .. .”’ 


Ohio General Code(1931), Title III, Div. II, Ch. 28, 


Sec. 1431; 
108 v. Pt. 1 577 (594), See. 41(1919). 


Oklahoma 
‘‘Hunting and Fishing—License. 


It shall be unlawful for any person to hunt without hav- 
ing secured the license provided for by law ...”’ 


Oklahoma Statutes(1931), Chap. 24, Art. 20, Sec. 
4806; 
S.L. 1925, Ch. 208. Approved April 2, 1925. 


Oregon 


‘‘Fees—Hunting and fishing licenses—Residents and 
nonresidents.— 


(a) For the purpose of hunting for any of the wild 
animals or birds in the State of Oregon, . . . upon the 
payment of ($3), if he is a resident ... shall receive a 
license to hunt for any animals or birds ...”’ 


Oregon Code Annotated(1930), Chap. III, Sec. 39-403; 
L. 1921, ch. 153, Sec. 44; L. 1925, ch. 310, See. 26; 
L. 1927, ch. 397, Sec. 6; L. 1929, ch. 474, Sec. 8, p. 749; 
1935, C. 331; 1932-34AG 133. 


Pennsylvania 
‘‘Hunting Licenses 


Resident of the State 

... any person who has been a bona fide resident ... for 
a period of (sixty) days ... shall be entitled to the 
license herein referred to as the Resident Hunter’s 
License, ...’’ 


Purdon’s Pennsylvania Statutes(1936), Art. IIT, Sec. 
301; 1923, May 24, P.L. 359, Sec. 301, Rs 1937 p. 1225, 
Sec. 301 (residency changed from 30 to 60 days). 


Rhode Island 


‘Registration of Hunters 


Sec. 1 No person shall hunt, pursue, take or kill any 
wild bird or animal, in this State, without having first 
obtained a license... 
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See. 3 Every bona fide resident ... shall pay for such 
license .. .”” 


General Laws of Rhode Island (1938), Chap. 254, 
See. 1, 3 
Public Laws, 1923, ch. 139. 


South Carolina 


‘‘Hunter’s License Required— 


It shall be unlawful for anyone to hunt within this State 
without first procuring a license to do so from the 
deputy game warden in the county in which he may pro- 
pose to hunt or an adjoining county of this State...” 


Code of Laws of South Carolina(1932), Chap. 84, 
Sec. 1758; 

Cr. C. 22, See. 741; 1919, XXXI, 269; 1920, XXXI, 
1117; 1929, XXXVI, 282. 


South Dakota 


‘Art. 5, Sec. 10484. Resident Hunter’s Deer License. 
It shall be unlawful for any person, resident of this 
state, to pursue, hunt ... any deer without having se- 
cured a hunter’s license. (Sec. 5, ch. 161, 1911) 

“Art. 4, Sec. 10462-C. Every resident of this state is 
prohibited from taking any game bird . . . unless he 
shall first have secured a license. (Ch. 131, 1927) 

Sec. 10462-E. In lieu of the licenses hereinbefore pro- 
vided for, the Director of Game and Fish may, in his 
discretion, issue to residents... a special small game 
hunter’s license (primarily for the purpose of shipping 
birds within the state by dealers) 


Compiled Laws of South Dakota(1929) 


(Code citation is placed before the excerpt and the 
Statute citation is placed after the excerpt) 


Tennessee 
‘“Who may obtain license, penalty— 


Any person who has been a bonafide resident of the 
state for sixty (60) days may obtain a state hunting and 
fishing license and tag.. .”’ 

...a bona fide resident ... who does not desire to obtain 
a hunting and fishing license, may obtain a state fishing 
license . . .”’ 


Code of Tennessee(1934), Art. XIII, Sec. 5876.14; 
1937, ch. 84, See. 14. 
Texas 


““County Clerk to issue license. 


The county clerk of each county in this state is hereby 
authorized to issue hunting licenses.’’ 


Vernons’ Texas Statutes, Penal Code, Chap. 6, Art. 
895 (1936) ; 
Acts 1925, 39 Leg., Ch. 172, p. 404, Sec. 47. 

Utah 


Sec. 30-0-13 ‘‘Male citizens to Hunt and Fish, ... 


Any male citizen of the United States, who is a bona 
fide resident of the State of Utah, and who is 16 years 
old, ... may receive a license to angle for fish and hunt 
for game birds and game animals, except elk, marten, 
mink, mountain sheep, antelope, muskrat, beaver and 
otter, within this state. 


Sec. 30-0-17 For Marten, Sable, Raccoon, Muskrat 
(special license required). 
Revised Statutes of Utah(1933), Title 30, Sec. 30- 
0-13, 17; 


L. 27, p. 37, See. 7(1). 


Vermont 
‘‘Same, fee, resident and citizen 


. if the applicant is a resident of the state... , he 
shall pay for either a fishing, hunting or trapping 
license, .. . (or) a combination hunting and fishing 
license ...”’ 

Vermont Public Laws(1933), Title 23, Chap. 233, Sec. 


5614; 
1933, No. 157, Sec. 5306. 


Virginia 
‘‘State license, to hunt, trap and fish’’ 
Virginia Code, Annotated(1924), Chapter 130, Sec. 
3329 ; 
1916, p. 257, Sec. 24; 1918, p. 438; 1924, p. 51; Rs 1928 
C. 149; Rs 1930, C. 247. 


(The 1924 Code indicated that separate licenses were 
issued) 


Washington 


“State hunting and fishing license—Fee—Privileges 
under. 


Sec. 5897 Any citizen of the United States, or... who 
has been an actual resident of this state for six months 
may ... obtain a state hunting and fishing license which 
shall entitle the holder thereof to hunt and fish in any 
county of the state...’’ 


Sec. 5899 Supplemental license to hunt elk—Fee (L. 
229, p. 600, See. 1). 


Remington’s Revised Statutes of Washington, Anno- 
tated(1931), Title 38, Sec. 5897, 5899; 
L. ’25, Ex. Ses, p. 517, Sec. 41; 1927 Sup. Sec. 5931-41. 


West Virginia 
“Class A; Resident State-wide Hunting and Fishing 
license 


A Class A license shall be a state-wide hunting and 
fishing license and shall entitle the licensee to hunt and 
fish in all counties of the State...” 


West Virginia Code of 1937, Annotated. Chapter 20, 
Art. 7, Sec. 2275(1) ; 
1937, C. 38. 

Wisconsin 


‘Resident hunting licenses. 


Resident hunting licenses and deer tags shall be issued 
subject to the provisions of section 29.09 ... Such license 
does not grant the privilege of hunting deer unless the 
licensee is in possession of a deer tag. 


Wisconsin Statutes(1937), Chap. 29, Sec. 29.10; 
1931, C. 351, S. 2; 1931, C. 428. 


Wyoming 


‘‘Resident hunting and fishing license 


Any person who is a bona fide resident of this state. . . 
(upon complying with certain conditions) ... shall be 
entitled to receive a resident hunting and fishing license, 
which license shall permit such person to... hunt and 
kill one elk, one male deer . . ., and game birds, .. . and 
to catch game fish ... (or such person may receive) a 
resident game bird license, which . . . shall entitle (him) 
to kill any of the game birds of this state ...’’ 


Wyoming Revised Statutes(1931), Chap. 49, Art. 1, 
Sec. 40-137; 


L, ’29, C. 94, Sec. 1, amending L. ’27, C. 107, Sec. 8; 
L, ’25, C. 137, See. 5; L. 21, C. 83, See. 37; 1935 C. 109. 
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APPELLEE'S (MICHIGAN) STATEMENT OF 
QUESTIONS PRESENTED 


1. The Pittman-Robertson Act, relating to wildlife res- 
toration projects undertaken by the States, sets apart in 
the Treasury of the United States a special fund of all 
Federal tax revenue on firearms, and shells, and requires 
the Secretary of the Interior to apportion such revenue 
annually among the States, inter alia, 


“in the ratio which the number of paid hunting li- 
cense holders of each State in the preceding fiscal year, 
as certified to said Secretary by the State fish and 
game departments, bears to the total number of paid 
hunting license holders of all the States,”’ 


The question presented is whether the number of paid 
hunting licenses sold is to be used in calculating the fore- 
going ratio, the method consistently used for more than 
20 years up to 1959 in determining the annual apportion- 
ments to the several States? 


2. Where a statute directs the Secretary of the Interior 
to make apportionments in accordance with a prescribed 
statutory formula which has a fixed meaning, does the 
District Court have jurisdiction to order the Secretary to 
perform the ministerial act of issuing a certificate of ap- 
portionment in accordance therewith? 


Counter-Statement of the Case __ Oe ee oe eed oa 


Summary of Argument 


Argument 


I. The District Court correctly decided that in 
calculating apportionments under the statute the 
Secretary of the Interior must use the number 
of paid hunting licenses issued or sold in each 
State, as well as the number of hunting licenses 
issued or sold in all of the States, irrespective of 
whether one hunter purchased more than one 


Administrative Construction 


Congressional Ratification of Administrative 
Construction 


I. The District Court had jurisdiction to enter an 
order of mandamus since this is an action to 
compel an executive officer to perform a minis- 
terial act 


Conclusion 
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BRIEF FOR APPELLEE STATE OF MICHIGAN 


COUNTER-STATEMENT OF THE CASE 


This is an appeal from an order of the District Court 
which provides in substance that the method of apportion- 
ing funds under the Pittman-Robertson Act by both the 
Secretary of Agriculture and the Secretary of the Interior 
for more than 20 years was required under the statute 
and is not to be abandoned by administrative fiat. 


—2— 


The Pittman-Robertson Wildlife Restoration Act.0] (JA 
196 et seq.) passed by the Congress in 1937, sets apart in 
the Treasury a special fund known as ‘‘the federal aid to 
wildlife restoration fund,’’ consisting of all tax revenue 
on firearms, shells, and cartridges, for the use of the States 
in developing wildlife restoration projects. To this end 
the statute (Section 4) provides that the Secretary of the 
Interior (previously the Secretary of Agriculture) 


‘shall apportion * * * the revenues in said fund for 
each fiscal year among the several States in the 
following manner, that is to say, one-half in the ratio 
which the area of each State bears to the total area of 
all the States and one-half in the ratio which the 
number of paid hunting-license holders of each State 
in the preceding fiscal year, as certified to said Sec- 
retary by the State fish and game departments, bears 
to the total number of paid hunting-license holders of 
all the States. * * *”’ 


The State of Michigan is an extensive area of land and 
water containing a large and varied population of resident 
and migratory wild life. When the statute was passed in 
1937 the State of Michigan had three separate and distinct 
hunting licenses: 


(1) a deer license which permitted a hunter to hunt 
deer and bear only during a season by the use of legally 
permissible rifle or other firearm (first required in 1895) ; 


(2) a small game license which permitted a hunter to 
hunt other game species exclusive of deer and bear (first 
required in 1913); 


[1] 
Act of Sept. 2, 1937, c. 899, 50 Stat. 917, U.8.C.A. Title 16, 669 et seq. 


ac ae 


(3) a bow and arrow license which permitted a hunter 
to hunt deer and bear with bow and arrow only (first re- 
quired June 21, 1937). 


The licensees of these three types of licenses engage in 
different varieties of hunting activities — that is, the hunt- 
ing of big or small game through use of different weapons 
and ammunition on which a Federal tax is collected. This 
creates problems in resource management and restoration 
as to each of the species affected which the Michigan De- 
partment of Conservation must solve if these game species 
are to continue to abound for the growing army of hunters. 


The above license structure has continued in effect with- 
out any material change until the present time, except for 
an increase in the price of the various licenses. This license 
structure has always been the basis of certifications to the 


Federal Government under the Pittman-Robertson pro- 
gram.[?] Using these certifications, Michigan’s share of 
the fund (as well as the shares of all the other States) was 


(2] 

Under the Pittman-Robertson Act the State of Michigan was 
required to certify each year to the Secretary of the Interior all the 
hunting licenses sold pursuant to the license provisions contained 
in the laws of the State of Michigan, and such certifications to the 
Department of the Interior were made pursuant to its Manual of In- 
formation setting forth the requirements of Federal Aid in Wildlife 
Restoration activities, which was first issued on July 25, 1988 by the 
Bureau of Biological Survey, Department of Agriculture, later by 
the Department of the Interior. 

Although the Manual was revised from time to time, the substance 
with respect to submission of license data remained the same in- 
cluding the revision of 1957. In compliance therewith, the State of 
Michigan beginning with 1988 and in every fiscal year thereafter 
certified each type of hunting license sold pursuant to the license 
provision of the State of Michigan. In its certification the State 
of Michigan always enumerated the number of licenses sold and 
not the number of persons who purchased hunting licenses, 


poy, oe 


computed on the basis of the hunting licenses sold as 
certified. Without exception, up until 1958, Michigan was 
credited with all the hunting licenses sold as being the 
number of paid hunting-license holders, except for camp 
deer permits which are an adjunct of the deer license. 


In 1959, without any amendment to the statute, the De- 
partment of the Interior decided that in making apportion- 
ments, it would no longer count the total number of hunt- 
ing licenses sold, but would instead count only the total 
number of persons who purchased licenses. As a conse- 
quence, the Secretary of the Interior refused to accept the 
1959 certification made by the State of Michigan, al- 
though it was identical with that furnished each year 
since the inception of the program in 1938, and there was 
withheld from the State of Michigan the sum of $223,239.05 
out of the total of $487,518.57 to which it was entitled on 


the basis of its certification. Corresponding amounts have 
also been witheld for succeeding years. 


SUMMARY OF ARGUMENT 


Section 4 of the Pittman-Robertson Act directs the Sec- 
retary of the Interior to apportion the fund created under 
the Act to the States in accordance with a prescribed 
statutory formula. Under this formula one factor specified 
in calculating the apportionment is the number of “paid 
hunting-license holders.” While this phrase is not defined 
in the statute, it has been defined beyond peradventure in 
legislative history, administrative construction and prac- 
tice, and Congressional action in connection with appro- 
priations and amendments to Section 4 of the statute. This 
body of uniform precedent makes it clear that the phrase 
was intended to mean, and does mean, the number of hunt- 
ing licenses issued or sold under the licensing systems 
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established by the States to meet their own individual 
and distinctive needs. In other words, a person is counted 
as a holder with respect to each hunting license purchased. 
The phrase has this fixed meaning, and apportionments 
to the States were consistently made for 20 years in ac- 
cordance with this meaning. In these circumstances, only 
the Congress can revise the basis on which the allocation 
is made. The Secretary of the Interior is not free to give 
the phrase a new meaning. 


Since the Secretary of the Interior is under a duty to 
make the apportionment provided for by the statute, and 
the statute prescribes a formula which has a fixed mean- 
ing, the Secretary’s act in this regard is purely ministerial. 
As a consequence, the District Court had jurisdiction to 
enter an order requiring the Secretary to perform the 
mandatory and ministerial obligation confided to him by 


the statute. It should be observed that the United States 
is merely a custodian of the fund here involved. Conse- 
quently, this is not a suit to recover property of the sov- 
ereign. 


ARGUMENT 


I. The District Court correctly decided that in calcu- 
lating apportionments under the statute the Secretary of the 
Interior must use the number of paid hunting licenses is- 
sued or sold in each State, as well as the number of hunt- 
ing licenses issued or sold in all of the States, irrespective 
of whether one hunter purchased more than one license. 


While the phrase ‘paid hunting-license holders’”’ is not 
defined in the statute, its meaning has been defined, as 
will be shown below, in legislative history, administrative 
construction, and Congressional action. This body of con- 
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sistently uniform precedent makes it unmistakably clear 
that the phrase has a well-settled meaning and was intended 
to mean the number of hunting licenses issued or sold, with 
the apportionment to the States being made on this basis. 
In these circumstances only the Congress, by legislative 
action, can revise the formula. Appellant cannot by ad- 
ministrative ukase preempt the legislative function and 
amend the statutory formula, even though he may feel a 
new approach is advisable. 


The phrase here in question is not to be considered in 
isolation, but rather in the context of the State license 
structures in existence when the statute was passed. There 
never has been a standard uniform single type of hunting 
license issued by the States.[3] Hunting license structures 
are developed to meet the States’ own views and needs. 
When the statute was enacted in 1937, State license struc- 
tures were, as they also are now, commonly of a multiple 
nature.[4] This fact was known both to the government 
officials from the Bureau of Biological Survey who handled 
the legislation and to the Congress. It also was recognized 
from the outset in administering the law. 


In some of the States, as in Michigan, a person must buy 
one license to hunt big game and another license to hunt 
small game. A person purchasing a license to hunt small 
game becomes a hunting-license holder; likewise when the 
same individual purchases a license to hunt big game he 


[3] 

See U.S. Department of Agriculture Farmers’ Bulletins Nos. 1755, 
1766, for a summary of the provisions of Federal, State and Provin- 
cial game laws for the seasons 1935-36 and 1936-37. 


[4] 

To show the complexity of the license structures in the several 
States in the years 1935-36, attached as appendix is an analysis and 
tabulation of the game laws of the States. 
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again becomes a hunting-license holder. In this type of 
situation, the Congress intended the number of paid hunt- 
ing-license holders to mean the total number of holders as 
determined by the total number of hunting licenses sold 
or issued. 


A. Legislative History 


The Act was introduced in the Congress as 8S. 2670 and 
H.R. 7681, 75th Congress, 1st Session, both bills having 
been prepared by the Conservation Committees of the 
House and Senate in collaboration with certain national 
wildlife associations and agencies. 


1. During the hearings Carl D. Shoemaker, Secretary, 
Senate Special Committee on Conservation of Wildlife 
Resources, and Secretary, General Wildlife Federation, 


made the following explanatory statement: 


‘‘The manner in which the States will be allocated 
this money is based upon the area of the State and 
the total number of hunting licenses issued in the 
States. One-half of the fund will be allocated on the 
ratio that the area of the State bears to the total area 
of the United States. This will take care of the larger 
area States with small populations, and the other half 
will be allocated on the ratio that the total number of 
hunting licenses issued in the State bears to the total 
number issued in all the States, * * * 


‘Mr. Anderson. Several years ago when we began 
the consideration of the duck-stamp proposition, I 
made a proposition that we would split half of the 
money with the States, depending upon the number 
of licenses issued. Then our game and fish commis- 
sioner objected to that because the State of Minnesota 
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would get more funds if they did not go into such an 
arrangement.’’ 


“T think they sold in Minnesota last year about 
140,000 licenses of all kind. 


‘““Mr. Shoemaker. There is another provision in 
this bill which fixes the maximum amount that may be 
allocated to any one State at $150,000. 


‘“Take, for instance, the State of Pennsylvania. Un- 
der the provisions of this act and the formula set 
forth, Pennsylvania would ordinarily receive about 
$160,000. But with this limitation her share would be 
$150,000. Pennsylvania has the most revenue of all 
States today for wildlife restoration. She has done a 
fine job. She sells over 600,000 hunting licenses in a 


year. * * * (Emphasis supplied.) 


2. In explaining the bill on the floor of the Senate, 
Senator Pittman, who had sponsored the bill, declared: 


‘¢ Area and hunting and fishing licenses are the bases 
for apportionment.’’[5] (Emphasis supplied.) 


3. The House of Representatives was also informed by 
the sponsor of the companion House bill, Representative 
Robertson, that the number of hunting licenses sold was 
to be the basis of the apportionment. Thus, he stated: 


‘‘The bill provides that there is authorized to be ap- 
propriated an amount equal to the excise tax of ten 
percent on sporting guns and ammunition, to be allo- 
cated as grants-in-aid on the basis of one-half on area 


[5] 
Cong. Record, 75th Cong., Ist Sess., Senate, p. 8506. 
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and one-half on the amount of hunting licenses that 
are sold in the several States of the Union.’’(6] 
(Emphasis supplied.) 


4. That the number of hunting licenses sold was to be 
the basis for the allocation is emphasized by the illustra- 
tion set forth in the Senate Committee Report, and adopted 
in the House Committee Report.{7] Thus, the Senate Com- 
mittee illustrated by actual computation the application of 
the formula in the bill to an estimated $3,000,000 of tax 
receipts in the special fund. After deducting estimated 
administrative costs, the formula was applied as follows: 


“Net amount for allocation among the 
States $2,760,000 

One-half of this sum to be distributed on 
proportionate area 1,380,000 

One-half of this same sum to be distributed 
on proportionate hunting licenses 1,380,000 


Total square miles in all the United States 3,026,719 


1,380,000.00 
Therefore PH 80,000.09 = $0.4559392, 
3,026,719 
value of each square mile 
Total number of hunting licenses in all 


the United States (1935 report) 5,937,797 


1,380,000.00 
Therefore 21798000000 __ 49 pso4n04 
5,037,797 


value of each hunting license.’? 
(Emphasis supplied.) 


[6] 

Cong. Record, 75th Cong., Ist Sess., House, p. 9351. 
[7] 

Attached as Appendix to this brief is the House Committee 
Report No. 1572, 75th Cong., 1st Sess. 
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How can it now be said that the Congress did not intend 
to use the total number of hunting licenses issued or sold 
as the basis for the apportionment when the Congressional 
committees which established the program took the pains 
to compute the value of each hunting license issued or 
sold in order to demonstrate the practical and anticipated 
application of the formula? 


As far as we can discover, the legislative history is 
wholly devoid of any shred of evidence which would indi- 
cate an intention on the part of the Congress to use num- 
ber of persons rather than number of hunting licenses sold 
as the basis of the apportionment. Our research fails to 
disclose any reference in either the hearings, the Commit- 
tee reports, or on the floor of the Congress, to the use of 
anything other than the number of licenses sold as the 
criterion for determining the apportionment. 


B. Administrative Construction 


j. It is an admitted fact that from the time the statute 
was passed until 1959, it was the policy of the Department 
to count licenses issued and not the number of persons.[8] 


[8] 

In the Court below, the following colloquy occurred between the 
District Court and counsel for the Appellant: 

THE COURT: (After referring to the tables in the House and 
Senate Reports described above) At the time the licenses were broken 
down and itemized and those licenses were the number of licenses 
issued. 

MR. MacGUINEAS: That is right. 

THE COURT: Not number of persons? 

MR. MacGUINEAS: That is right. 

THE COURT: Now that policy then was followed by the Depart- 
ment of Interior from the time of the passage of the Act up until, 
1959? 

MR. MacGUINEAS: Well until this new opinion came out that 
was 1959. 
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Under this consistent administrative practice the Depart- 
ment of the Interior accepted, as it admits (Br. pp. 27-28), 
certifications of all of the States, including Wisconsin, 
Colorado, Minnesota and Michigan, which showed the total 
number of each type of license sold, e. g., big game licenses, 
small game licenses. The acceptance of these certifications 
and the apportionment of funds in accordance therewith 
certainly denoted that such certifications were in accord- 
ance with the statute as interpreted and administered by 
the Department. There can scarcely be stronger evidence 
of administrative interpretation of a statute. 


The continuous, consistent administrative construction 
of the statute over a period of 20 years, as meaning the 
number of hunting licenses sold, is further evidenced by 
the repeated statements contained in Federal Aid Manuals 
and other documents issued by the Department responsible 
for administering the Act. 


2. The first manual, issued on July 25, 1938, after 
quoting the statutory provisions as to the formula, stated: 


““Since each State’s share must be based in part 
on the number of licenses sold during the fiscal year, 


THE COURT: That is Mr. Abbott’s opinion? 

MR. MacGUINEAS: Yes, but the significant fact is the reason 
that Interior accepted the total number of licenses certified by the 
States and the reason they reported it to Congress in connection 
with this Bill was those were the only statistics available. 

(It should be noted that if these were the only statistics available, 
it is reasonable to assume that the Congress intended the use of this 
type of statistics for apportionment and not something that was 
not then available and, for that matter, is still not available.] 

THE COURT: In othe> words, you knew certainly long before 
1959 that you were counting licenses and not persons? 

MR. MacGUINEAS: Yes, and why? Because that was the only 
information that they got from the States and they could not tell— 
(JA 352). 
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it becomes necessary for the Secretary of Agriculture 
to first apportion the funds on a tentative basis and 
later to revise the apportionments, using the actual 
number of hunting license holders during the period 
July 1 to June 30 as a basis. States should arrange 
to furnish license data for the preceding 12 month 
period promptly after each July 1 so the definite ap- 
portionments may be made. In certifying the number 
of paid hunting licenses to the Department, there 
should be included all licenses defined as hunting li- 
censes by State laws. The set-up should embrace 
ordinary hunting, combination licenses which include 
hunting privileges, and special hunting licenses. Spe- 
cial licenses issued only after a general license has 
been purchased should not be counted, as the law 
requires the number of license holders and not the 
number of individual licenses.’? (Emphasis supplied.) 
(JA 204-205) 


In other words, since the State’s share ‘‘must be based 
* * * on the number of licenses sold’’, the certification by the 
States is to include all licenses defined as hunting licenses 
under State law. Consequently, each time a person pur- 
chases a license he is considered a license holder. Only one 
exception is provided, and that is for one particular type 
of special license. If the license purchased is ‘‘special’’ in 
the sense that it is ancillary to a license previously acquired 
so that there are two licenses for the same activity, then 
the purchaser is counted but once even though two licenses 
were sold.[9] Thus, for example, since the camp deer 


{9] 

This was the view taken by the Solicitor of the Department of. 
the Interior in an opinion rendered as recently as 1956 to the 
Attorney General of the State of Idaho. The Solicitor described 
the three categories of license structures as follows: 

“a, Those States which sell a combined hunting and fishing 
license; . 
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permit sold by the State of Michigan is a special license 
ancillary to the State’s big game license, that permit has 
never been included in making the allocation. Furthermore, 
the very specification of licenses in the manual rebuts ap- 
pellant’s argument that State license structures were 
simple at the time the statute was passed. The manual 
assumes the existence of a multiplicity of licenses in indi- 
vidual States. And, since one person could obviously pur- 
chase more than one of the licenses referred to in the 
manual, and the manual provides for no exclusions other 
than the special ancillary license, it is clear that the manual 
contemplated that a person purchasing more than one 
license would be considered a license holder with respect 
to each license he purchased. 


3. Although there were revisions of this manual from 
time to time, its substance on this point remained the 


same even including the revision of 1957 (JA 205-207). 


4. In addition, in May, 1939, the Department of Agri- 
culture published a document entitled ‘The Wildlife Res- 
toration Program under the Pittman-Robertson Act of 
1937”110] by Albert M. Day, Chief, Division of Federal 
Aid in Wildlife Restoration, Bureau of Biological Survey. 


“b. Those which sell a single hunting license and a single 
fishing license (in this category, special tags, such as deer tags 
are often sold to hunting license holders) ; and 

“c. Those States which sell two or more types of hunting 
licenses such as small game licenses and big game hunting 
licenses, oftentimes to the same individual. While the basic 
Act states that the apportionment should be one-half on the 
basis of the number of license holders, the Service, in the case 
of category ‘c’ States actually bases the apportionment to these 
States on the basis of total number of licenses sold. * * #» 
(Emphasis supplied.) (JA 237) 


[10] 
Miscellaneous Publication No. 350, 
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Mr. Day, who determined the methods of computation used 
for distribution of the fund to States (JA 272) described 
the method as follows: 


“Method of Allocating Fund to the States” 


‘“‘After making deductions for administering the 
act, apportionments of funds are made to the States 
half in the ratio that the area of each State bears to 
the total area of all the States and half in the ratio 
that the number of paid hunting-license holders of each 
State in the preceding fiscal year, as certified to the 
Secretary of Agriculture by the State fish and game 
department, bears to the total number of paid hunting- 
license holders of all the States. All licenses defined 
as hunting licenses by State laws may be counted, with 
the exception of special licenses issued only after a 


general license has been purchased, since the law spe- 
cifies ‘the number of license holders’ and not the num- 
ber of individual licenses.’’ (Emphasis supplied.) 


5. Finally, striking evidence of this same administrative 
construction is revealed in a letter written by the Chief of 
the Branch of Federal Aid, Department of the Interior, who 
from 1942 to 1957 determined the methods of computation 
used for fund distribution to the States (JA 272). As 
recently as 1957, this responsible official in answering an 
inquiry from Virginia’s Commission of Game and Inland 
Fisheries ‘‘concerning the steps [that] Commission would 
have to follow to expand the license base used for com- 
puting apportionments under the Federal Aid in Fish and 
Wildlife Restoration Acts,’’ made the following statement: 


‘“‘The direct answer to your question would be that 
your Legislature would merely have to enact legisla- 
tion to provide that a separate license would be re- 
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quired for the hunting of every different species of 
game animal (or fish) in the Commonwealth of Vir- 
ginia, Each license would be independent of the other, 
and an individual holding such a single license would 
constitute a paid hunting license holder.”’ (Emphasis 
supplied. ) 


Thus, the plain words of the manuals and other docu- 
ments issued by the Department, as well as the Depart- 
ment’s uniform practice over the years in making appor- 
tionments, clearly show that the formula means the counting 
of licenses sold, and not the counting of persons buying 
licenses. The language used repeatedly is that ‘‘each State’s 
share must be based... on the number of licenses sold’? 
and that all licenses as defined by State laws ‘‘should be 
included” or ‘‘may be counted”’, with but one exception — 
so-called special permits, licenses, or tags issued as ancillary 
to an already purchased license. This is the sole exception 
carved out of all hunting licenses sold by each State; all 
other licenses are counted. This continuous twenty-year 
construction has become an integral part of the law itself 
and has established the meaning to be given its language.(11] 


C. Congressional Ratification of Administrative Con- 
struction. Not only did the Congress clearly manifest its 
intention, when the statute was passed, to count the number 
of licenses sold, but it subsequently repeatedly ratified the 
use of this method when it made appropriations for the 
program and amended the statute. The Congress has been 


(11) 

See U.S. v. American Trucking Associations, Inc., 310 U.S. 534, 
549; Fawcus Machine Co. v. United States, 282 U.S. 375; McCaughn 
v. Hershey Chocolate Co., 283 U.S. 488, 492; Power Reactor Develop- 
ment Co. v. Electrical Union, 367 U.S. 396 3 Bowles, Price Adminis. 
trator, v. Mannie & Co., 155 F. 2d 129; Hard v. Civil Aeronautics 
Board, 248 F, 2d 761. 
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repeatedly advised of, and consequently has approved, the 
administrative construction of the statutory formula. It 
has made appropriations with the knowledge, and on the 
basis, of the administrative interpretation. 


The Congress made annual appropriations for the ‘‘Fed- 
eral Aid to Wildlife Restoration Fund’’ until the Appro- 
priation Act of 1950. Under that statute an annual appro- 
priation was no longer necessary.02] 


1. Dr. Gabrielson, Chief, U. S. Bureau of Biological 
Survey, Department of Agriculture, in connection with the 
Department’s first appropriation bill involving the statute, 
presented a statement of tentative apportionment of 
fundsl13] and testified :14] 


[12] 

Act of Sept. 6, 1950, Slst Cong., 2d Sess., Ch. 896, 64 Stat. 595, 693, 
provides: “For carrying out the provisions of the Act of September 
2, 1937, as amended (16 U.S.C. 669-669j), amounts equal to the sums 
credited during the next preceding fiscal year and each fiscal year 
thereafter to the special fund created by said Act.” 


[13] 

“Tentative Apportionment of Funds to States Authorized by Act 
No. 415, Seventy-fifth Congress. 

The figures below are based upon an appropriation of $1,000,000 
as recommended by the President in his Budget for the fiscal year 
1939, using the numbers of hunting licenses sold during the fiscal 
year 1937 as the basis for the tentative apportionment of funds to 
the States. Revision of the apportionment will be necessary when 
the 1938 figures become available and an appropriation is made. 
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‘“‘The law provides that after the amount required 
for administration has been deducted, the balance 
shall be apportioned on the basis of one-half in the 
ratio which the area of each State bears to the total 
area of all the States and one-half in the ratio which 
the number of paid hunting-license holders of each 
State in the preceding fiscal year bears to the total 
number of paid hunting-license holders of all the 
States.’’ (Emphasis supplied.) 


It is apparent, in view of the data on which Dr. Gabriel- 
son was relying in making the apportionment (see footnote 


Allocations 
Allocations on basis of 
on basix of “Hicenses Federal States’ Total 
percent of —,- Contri- Contri- Proposed 
State total area issued bution bution expenditure 


+ * © 


Colorado $15,111.12 $ 6,412.26 $ 21,523.38 $ 7,174.46 $ 28,697.84 


se 


Michigan 8,428.67 38,089.58 46,518.25 15,506.08 62,024.33 
Minnesota 12,310.39 18,877.70 31,188.09 10,396.03 41,584.12 


+e © 


Wisconsin . 15,700.00 23,850.42 7,950.14 31,800.56 


United 
States 440,000.00 440,000.00 880,000.00 293,333.33 1,173,333.33 


Deduction 
for admin- 
istration 
of act 


Total 
Estimate 
(Emphasis supplied) 


[14] 
Hearings before House Appropriation Committee on Appropriation 
Bill of 1939, H.R. 10238, 75th Cong., 3d Sess., p. 676-7. 
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13, supra) that he viewed the term ‘‘paid hunting-license 
holders’’ as meaning ‘‘hunting licenses sold’’ and ‘‘licenses 
issued.’’ 


(2) Again, Dr. Gabrielson testified as follows on the 
Department’s Appropriation Bill for 1942 :[15] 


‘Senator Gurney. Mr. Gabrielson, how is this money 
fairly apportioned among the States? 


Mr. Gabrielson. The law itself directs the method 
of apportioning it. One half of it is apportioned upon 
the basis of area of the State to the total area of the 
United States, and the other half on the percentage of 
license sales in the State to the total sold. So that 
you get some sort of a balance between area of a State 
and population. 


Senator Gurney. That seems to be fair.’’? (Emphasis 
supplied.) 


(3) Dr. Gabrielson, then Director, Fish and Wildlife 
Service, Department of the Interior, reiterated his previous 
definition when he testified with respect to the Depart- 
ment’s Appropriation Bill for 1944. Thus :[6] 


‘“‘The money is distributed according to the terms 
of the act which Congress passed, by which we are 
required to obtain from the States each year a state- 
ment of the number of hunting licenses and to allocate 
whatever money is to be applied, half on the basis of 


[15] 
Hearings on H.R. 4590, 77th Cong., 1st Sess., p. 241. 


[16] 
Hearings on H.R. 2719, 78th Cong., 1st Sess., p. 355. 
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the number of hunting licenses and half on the basis of 
the total area the State bears to the total area of the 
country.’’ (Emphasis supplied.) 


(4) Again, in the hearings on the Department’s Appro- 
priation Bill for 1945, Dr. Gabrielson testified :[17] 


“Mr. Norrell. How is this prorated to the several 
States? On what basis? 


Dr. Gabrielson. Congress set up the standard in 
the law; that is 50 percent on the basis of the area of 
the State, and 50 percent on the basis of the total num- 
ber of hunting licenses sold in the State. 


Mr. Norrell. And you issue your checks directly 
to the fish and game commission of the States? 


Dr. Gabrielson. No, after the appropriation is 
made, and the States furnish us a certified copy of 
the number of licenses sold, the funds are prorated 
to the States, and they then go ahead with their wild- 
life projects.’’ (Emphasis supplied.) 


(5) Similarly in the hearings on the Department’s 
Appropriation Bill for 1946, Dr. Gabrielson testified: [18] 


“Mr. Johnson of Oklahoma. The next item is on 
page 405, Federal aid for wildlife restoration. This 
involves an increase of about $350,000. Will you make 
a brief statement as to the purpose of this item, the 
source of the funds requested, and so forth? 


(17] 
Hearings on H.R. 4679, 78th Cong., 2d Sess., p. 1086. 


[18] 
Hearings on H.R. 3024, 79th Cong., Ist Sess., pp. 413-414, 
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Dr. Gabrielson. This is the fund provided under the 
Pittman-Robertson Act, which levies a 10 percent tax 
on sporting arms and ammunition which is placed in 
a special fund which we distribute to the States 
on an apportionment basis. It is not money that we spend. 
We distribute it to the States and insure that they 
spend it in accordance with the provisions of the act 
and under the formula which was set up by Congress. 
The formula by which we apportion the money appro- 
priated out of this fund is as follows: One-half in the 
ratio of the area of a State to the area of the States, 
and one-half in the ratio the paid hunting licenses of 
a State bears to the total number of hunting licenses 
sold in all of the States. 


That was the original formula provided in the act.’’ 
(Emphasis supplied.) 


(6) In 1946 Congress amended Section 4 of the statute, 
which contains the formula under consideration. The 
amendmentl19] had as its purpose equitable apportionment 
of the fund among the States. No change, however, was 
made in the basic formula here involved. Only the proviso 
clause of the section was changed as it dealt with the 
minimum and maximum amounts apportioned to individual 
States.[20] 


(7) Again, in 1950 Albert M. Day, Director of the 
Fish and Wildlife Service of the Department of the 


[19] 
Act of July 24, 1946, C 605, Sec. 1, 60 Stat. 656, U.S.C.A. Title 16, 
$669c. 


[20] 

The amended proviso reads: “Provided, That such apportionments 
shall be adjusted equitably so that no State shall receive less than 
one-half of 1 per centum nor more than 5 per centum of the total 
amount apportioned to all the States.” 
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Interior, in testifying with respect to an amendmentl?1] 
(which was passed) to increase the allocation to certain 
territories, stated :[22] 


“‘The manner in which the funds are apportioned as 
Prescribed in the bill is one-half in the ratio of the 
area of the State to all of the rest of the States, to 
the entire United States, and one-half in the ratio of 
the number of hunting licenses sold in the State. The 
act further provides that no State may receive more 
than 5 percent of the fund, and no State less than 
one-half of 1 percent of the fund, so there is a ceiling 
and a base prescribed in the act.?[23] (Emphasis sup- 
plied.) 


(8) In connection with the enactment of the Dingell- 


[21] 
Act of Aug. 3, 1950, ¢ 523, 64 Stat. 399. 


[22] 
House Hearings on H.R. 3906, 81st Cong., 24 Sess., p. 10. 


[23] 

The Committee Reports on this legislation (H. Rep. No. 2324, p. 2, 
and Sen. Rep. No. 2028, p. 2) both contained a copy of a letter from 
Mr. J. A. Krug, Secretary of the Interior, in which he said: 

“At the present time the Secretary is authorized to apportion 
out of the total of the special fund not more than $25,000 to the 
Territory of Alaska, and not more than $10,000 to Hawaii. Alaska 
contains 586,000 square miles of territory, as compared to 267,000 
in Texas, our largest State. In 1948, a total of 18,829 hunting 
licenses were sold in the Territory of Alaska, as compared to 
the sale of 13,516 hunting licenses in Rhode Island, our smallest 
State. This year Rhode Island was allotted $53,903.10, in ac- 
cordance with the provisions of the act of September 2, 1937. 
Thus, an increase in the allocation to the Territory of Alaska 
to the sum of $75,000 certainly is not inequitable. At the same 
time, the allocation of this sum will not materially decrease the 
apportionments to the individual States.” (Emphasis supplied) 
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Johnson Act (H.R. 6533, 81st Cong., 2d Sess.), [24] which 
provides Federal aid to States for the restoration and 
management of fishery resources, the Senate Committee re- 
ferred to the Pittman-Robertson Act as follows: 


‘‘Under the Pittman-Robertson Act, an amount 
equal to the excise tax on sporting arms and ammuni- 
tion * * * is appropriated by the Congress to bring 


about restoration of game. Each State receives its 
proportionate share on the basis of land area and 
sale of hunting licenses, as compared to all other 
States.’ (Emphasis supplied.) [25] 


(9) In connection with the allocation of unused funds 
that had accumulated during the war years, an amend- 
mentl?6] to the statute was passed in 1955 to distribute 
these funds in accordance with the statutory formula. 
House Report No. 1576 accompanying the bill (S. 756, 
84th Cong., 1st Sess.) stated: 


‘Allocation to the States will be made over a 5- 
year period on the same basis as the current apportion- 
ment of Pittman-Robertson funds, that is to say, in 
proportion to the land area and number of hunting 
licenses issued in each State. The States are required to 
use the money for projects approved by the Fish and 
Wildlife Service of the Department of the Interior 


[24] 
Act of Aug. 9, 1950, c 658, 64 Stat. 430, U.S.C.A. Title 16, $777 et seq. 


[25] 

The Senate Report No. 2029, page 2 8lst Cong., 2d Sess. The House 
Report No. 2327, page 2 S8lst Cong., 2d Sess., contained similar 
language. 


[26] 
Act of Aug. 12, 1955, c 861, 69 Stat. 698, U.S.C.A. Title 16, §669b-1. 
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and to provide 25 percent of the cost of each project. 
The effect of the bill will be to effectuate the intent 
of the original Pittman-Robertson Act by completing 
allocation to the States of all of the special excise tax 
collected to date.’? (Emphasis supplied.) 


Thus, there is here before us a wealth of irrefutable and 
irrefragable proof as to what Congress was informed by 
the administrators of this Act with respect to the formula 
they used in apportioning these funds from year to year. 
In each instance Congress was informed that the fund 
was distributed to the States and later the territories on 
the basis of ‘‘hunting licenses sold’’ — ‘‘hunting licenses 
issued’? and other terminology which meant clearly that 
what they all had in mind was computing the total number 
of paid hunting licenses sold or issued by each State and 
by all of the States.[27] 


It is singularly significant that in not a single instance 


[27] 

Congressional ratification has been derived from appropriations 
made for purposes related to the administrative construction of 
statutes. Thus, in Brooks v. Dewar, 313 U.S. 354, the Court held 
that where the Congress, with the knowledge of Government collec- 
tion of fees for temporary licenses (resulting from the Department 
of the Interior’s interpretation of the Taylor Grazing Act), re- 
peatedly appropriated these fees, it thereby confirmed the Depart- 
ment’s construction of the statute. 

See Power Reactor Development Co. v. International Union of 
Electrical Radio and Machine Workers, 367 U.S. 396, where the Court 
found in the subsequent legislative history of the act de facto ac- 
quiescence in and ratification of the agency’s policy by the Congress. 

See also this Court’s recent opinion in R. A. Holman & Co., Inc. 
v. S.E.C., ......App. D.C. ......, ......F. 2nd (decided Janu- 
ary 18, 1962) ; Corn Products Refining Co. v. Commissioner of Internal 
Revenue, 350 U.S. 46, 53; National Lead Co. v. United States, 252 
U.S. 140, and cases cited therein; Massachusetts Mutual Life Ins. Co. 
v. United States, 288 U.S. 269, 273. 
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was the Congress informed that the formula consisted of 
counting ‘‘noses’”’ or ‘‘heads’’ or, as is now contended, 
the number of persons or individuals who purchased one or 
more hunting licenses. 


In summary, with knowledge that the Department of the 
Interior was apportioning the Federal Wildlife Restoration 
Fund to the States on the basis of licenses sold, the Congress 
made annual appropriations of this special fund through 
1949; on the same basis in 1950 it made the appropriation 
permanent. In 1946, Congress amended the proviso to 
Section 4 of the Act, which contains the formula in question, 
without changing its wording. In this amendment the 
Congress made an ‘‘equitable’’ adjustment of the appro- 
priation of funds by changing the maximum and minimum 
apportionment to States; but it in no way modified the 
language of the formula here involved. As late as 1955, 
in providing for the unused funds accumulated during the 
war years, the Congress was again advised that apportion- 
ment to the States was on the basis of licenses sold. Thus, 
the Congress has acquiesced in, approved, and ratified the 
apportionment of this special fund by the Department of 
the Interior on the basis of number of licenses sold, and 
has also confirmed its original intention as to the mean- 
ing of the statute when it was enacted. Accordingly, the 
duty of the Secretary of the Interior so to apportion the 
fund is mandatory, and he has no discretion except to 
continue its apportionment in the same manner as was done 
for twenty years and as ordered by the Court below. 


IL The District Court Had Jurisdiction to Enter An 
Order of Mandamus Since This Is An Action To Compel 
An Executive Officer To Perform a Ministerial Act. 


In Clackamus County, Ore v. McKay, 96 App. D.C. 385, 
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219 F. 2d 479 (1955), this Court held that mandamus 
would lie to compel an executive officer of the Government 
to perform a ministerial act and rejected the contention 
that such an action was an unconsented suit against the 
Government. That case like the present one involved the 
distribution by the Secretary of the Interior of a special 
statutory fund.(28] It should be observed here that the 
United States is merely a custodian of this fund.[29] Con- 
sequently, this is not a suit to recover the property of the 
sovereign. This fact distinguishes, for example, Mine 
Safety Appliances Co. v. Forrestal, 326 U.S. 371, cited by 
appellant where the money involved, if not paid to the 
plaintiff, would remain as Government funds for its use 
and benefit. In the instant case, all of the special fund must 
be distributed. 


There is no question here but that the appellant is under 


a mandatory duty to apportion the fund under con- 
sideration, He has no discretion as to whether he will or 
will not apportion the fund. Nor does he have any dis- 
cretion as to how the fund shall be apportioned, although 
he seeks to arrogate to himself a discretion in connection 
with exercising this function and this exceeds his authority. 


(See App. Br. p. 17). The statute sets forth the formula 
for apportionment, and that formula has a fixed meaning 
as we have shown above. It means that the total number of 


[28] 

In that case this Court reviewed judicial precedent in this area 
and distinguished Larson v. Domestic & Foreign Commerce Corp., 
337 U.S: 682 (1949), cited by appellant. 


[29] 

It should be further observed that all that is involved here is an 
apportionment and not a disbursement to the appellees; the actual 
disbursement is dependent upon the States’ completion of and pay- 
ment for an appropriate project. See brief of other appellees, pp. 5, 14. 
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paid hunting licenses issued must be counted.[30] In these 
circumstances, appellant has neither choice nor discretion; 
he must abide by this established formula.[31] Consequent- 
ly, his function under the statute is simply ministerial. 
The statute ‘‘required’’ appellant to take the action ordered 
below and the Court therefore had jurisdiction. See Arizona 
v. Hobby, 94 App. D.C. 170, 221 F. 2d 498, and the dis- 
cussion therein of West Coast Exploration Co. v. McKay, 
93 App. D.C. 307, 213 F. 2d 582. 


In the face of the settled meaning of the statute and the 
concomitant ministerial duty thereby imposed upon the 
appellant, appellant cannot, by abruptly assigning a new 
meaning to the statute, fabricate doubt as to its con- 
struction and thereby deprive the courts of jurisdiction on 
the theory that an act of discretion is involved. As this 
Court pointed out in Clackamus County, Ore. v. McKay, 


96 App. D.C. 385, 219 F. 2d at 495: 


‘‘Executive officers cannot ... create an area of 
doubt and dispute which will be outside the established 
power of the judiciary to compel obedience to a clear 


[30] 

Unlike the situation presented in Panama Canal Co. v. Grace Line, 
356 U.S. 309, 318 (1959), cited by appellant, the duty here does not 
turn “on matters of doubtful or highly debatable inference from 
large or loose statutory terms, .. .” Here, the legislative history, 
20 years of consistent administrative construction and practice, and 
repeated Congressional ratification, give the statute an unequivocal 
meaning. 


[31] 

Appellant seeks to distinguish the Clackamus County case by 
asserting that he has the discretion either to abide by or to reject 
the fixed meaning of the statute. However, he has no such discretion. 
This lack of discretion distinguishes cases like Doehla Greeting 
Cards v. Summerfield, 97 App. D.C. 29, 227 F. 2d 44, and Summerfield 
v. Parcel Post Association, 108 App. D.C. 125, 280 F. 2d 673, relied 


upon by appellant. 


—~27— 


mandate of the Congress. They cannot by bootstraps 
manufactured by them lift themselves out of the juris- 
diction of the courts. ’’[32] 


[32] 

In Lane v. Hogland, 244 U.S. 174 (1917) the Court, in holding 
that mandamus would lie against the Secretary of the Interior to 
require the issuance of a patent pursuant to a statute involving 
the meaning of the phrase “pending contest or protest,” called 
attention to its earlier observations in Roberts v. United States, 
176 U.S. 221, 231: 

“Unless the writ of mandamus is to become practically value- 
less, and is to be refused even where a public officer is com- 
manded to do a particular act by virtue of a particular statute, 
this writ should be granted. Every statute to some extent re- 
quires construction by the public officer whose duties may be 
defined therein. Such officer must read the law, and he must 
therefore, in a certain sense, construe it, in order to form a 
judgment from its language what duty he is directed by the 
statute to perform. But that does not necessarily and in all 
cases make the duty of the officer anything other than a purely 
ministerial one. If the law directs him to perform an act in 
regard to which no discretion is committed to him, and which, 
upon the facts existing, he is bound to perform, then that act 
is ministerial, although depending upon a statute which re- 
quires, in some degree, a construction of its language by the 
officer. Unless this be so, the value of this writ is very greatly 
impaired. Every executive officer whose duty is plainly de- 
volved upon him by statute might refuse to perform it, and 
then his refusal is brought before the court he might success- 
fully plead that the performance of the duty involved the 
construction of a statute by him, and therefore it was not 
ministerial, and the court would on that account be powerless 
to give relief. Such a limitation of the powers of the court, 
wc think would be most unfortunate, as it would relieve from 
judicial supervision all executive officers in the performance of 
their duties, whenever they should plead that the duty required 
of them arose upon the construction of a statute, no matter 
how plain its language, nor how plainly they violated their 
duty in refusing to perform the act required.” (Emphasis sup- 
plied.) 
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CONCLUSION 


Accordingly, the order of the District Court should be 
affirmed. 
Respectfully submitted, 


Of Counsel: FRANK J. KELLEY 


WENDELL LUND Attorney General 

JOSEPH B. LEVIN EUGENE KRASICKY 
1625 Eye Street, N.W. Solicitor General 
Washington 6, D.C. 


NICHOLAS V. OLDS 
Assistant Attorney General 
(Asst. in Charge, 
Conservation Division) 


ESTHER E. NEWTON 
Assistant Attorney General 
Capitol, 
Lansing, Michigan 
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APPENDIX TO 
BRIEF FOR APPELLEE STATE OF MICHIGAN 


1. 75th Congress, 1st Session, August 16, 1937 — House of 
Representatives Report No. 1572 — Aid to States in 
Wildlife Restoration Projects 


. Analysis of Tabulation of Game Laws of All States, 
1935 - 1936 


- Tabulation of Game Laws for the Season 1935 - 36, 
Compiled from U.S. Department of Agriculture Farmer 
Bulletin #1755 


75rmH CONGRESS Rerorr 
1st Session No. 1572 
HOUSE OF REPRESENTATIVES 


AID TO STATES IN WILDLIFE RESTORATION 
PROJECTS 


Aveust 16, 1937.—Committed to the Committee of the 
Whole House on the state of the Union 


and ordered to be printed 
Mz. Lucas, from the Committee on Agriculture, submitted 
the following 


REPORT 


[To accompany S. 2670] 


The House Committee on Agriculture, to whom was re- 
ferred the bill (S. 2670) to provide that the United States 
shall aid the States in wildlife-restoration projects, and for 
other purposes, after consideration of same, report with 
the recommendation that the bill do pass with the following 
amendments: 

Page 3, line 13, following the word ‘‘cartridges’’ insert a 
comma. 

Page 3, line 13, strike out the word ‘‘shall’’ and insert in 
lieu thereof the wording ‘‘is hereby authorized to’’. 

Page 3, line 15, following the word ‘‘hereby’’ and pre- 
ceding the word ‘‘appropriated”’ insert the following word- 
ing ‘‘authorized to be’’. 

Page 3, line 18, strike out the words ‘‘shall be’’ and 
insert in lieu thereof the wording ‘‘is authorized to be 
made’”’. 

Page 3, line 23, strike out the words ‘‘shall then be’’ 
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and insert in lieu thereof the wording ‘‘is authorized to 
be made’’, 

Page 4, line 6, strike out the words “‘shall be’? and in- 
sert in lien thereof the wording ‘‘is authorized to be 
made’’, 

Page 5, line 24, strike out the words ‘‘shall be’? and in- 
sert in lieu thereof the wording ‘‘is authorized to be 
made’’, 

In his invitation to the conservationists of the Nation to 
hold a North American Wildlife Conference in Washington 
in February 1936, President Roosevelt said: 


My purpose is to bring together individuals, organiza- 
tions, and agencies interested in the restoration and con- 
servation of wildlife resources. My hope is that through 
this conference new cooperation between public and pri- 


vate interests, and between Canada, Mexico, and this 
country, will be developed; that from it will come con- 
structive proposals for concrete action; that through 
these proposals existing State and Federal governmental 
agencies and conservation groups can work cooperative- 
ly for the common good. 


At the conference Secretary of Agriculture Henry A. 
Wallace read a letter from President Roosevelt addressed 
to the delegates in which the President said: 


It has long been my feeling that there has been lack of 
a full and complete public realization of our wildlife 
plight, of the urgency of it, and of the many social and 
economic values that wildlife has to our people. This, 
and my firm belief in the ability of the American people 
to face facts, to analyze problems, and to work out a 
program which might remedy the situation, is what im- 
pelled me to call the North American Wildlife Con- 
ference. 
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As an outgrowth of the constructive suggestion of the 
President there was formed at this conference the General 
Wildlife Federation whose objectives are substantially 
those outlined by the President himself. Forty-four States 
now have federations or councils affiliated with the national 
organization and their combined memberships are in ex- 
cess of 5,000,000 men and women who have a sincere and 
genuine interest in wildlife restoration on the North 
American Continent. 


One of the major objectives of the National Wildlife 
Association is the passage of legislation to authorize 
Federal grants-in-aid to the States for conservation pur- 
poses. This bill carries out that objective and its provisions 
have been endorsed by virtually every conservation agency, 
public and private, in the United States. 


These conservationists fully recognize that restrictive 
laws alone will never replace our once abundant supply of 
wildlife. We must restore the environment of wildlife and 
its preservation for all time is essentially a problem of 
land and water management. The time has come when the 
Federal Government and the States must cooperatively 
engage in a broad program which will not only preserve 
our present-day limited supply of wildlife, but restore it 
to some semblance of its former abundance. 


To that end this bill S. 2670, was introduced in the 
Senate. A companion measure, H. R. 7681, was introduced 
in the House of Representatives by Congressman A. Willis 
Robertson, chairman of the Special House Committee on 
Conservation of Wildlife. Since the Senate bill has been 
passed with sundry amendments, and is now before this 
committee, it is favorably reported: by this committee in 
lieu of the House bill, with the additional amendment men- 
tioned above. - 


—33— 


In reporting S. 2670 with the recommendation that it do 
pass, the Special Committee on Conservation of Wildlife 
Resources of the Senate said: 


The bill provides for the joint activity of State and 
Federal agencies in a continent-wide restoration for all 
species of wildlife. 


2. The Federal Government will, by the provisions of 
this bill, set aside funds to be allotted to any or all of the 
48 States in the Union which comply with the provisions 
of this act. 


3. The funds thus set aside by the Federal Govern- 
ment are not additional taxes to be levied against the 
taxpayer. They are not new taxes at all. The money 
proposed by this bill for wildlife restoration are the 
dollars which are now (and have been for sometime) 
collected from special excise taxes on sportsmen’s equip- 
ment—sporting arms and ammunition. It amounts to 
about 3 million dollars a year. 


4. One of the cardinal principles of conservationists 
has always been that moneys taken in by Government 
agencies from wildlife resources, sportsmen’s license 
fees, etc., should be spent in the conservation and main- 
tenance of wildlife species. This bill now before Con- 
gress applies to the Federal Government this principle 
which has long been in successful operation in the States 
and provides for its equitable distribution of this rev- 
enue to the 48 States in cooperative projects with the 
Federal Government. 


5. Upon the enactment of this measure, Money now 
paid in by taxes on sportsmen’s equipment will be 
spent for wildlife restoration. The process of adminis- 
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tration is similar to that parallel necessity to American 
health and happiness, the Federal Highway Aid Act. 
Each State conservation agency or fish and game com- 
mission will, by the provisions of this bill, receive its 
quota for restoration projects from the Federal Govern- 
ment on the same general plan as Federal highway aid 
is distributed to State highway commissions. The State 
and Federal Government will jointly pay the cost of 
these wildlife-restoration projects which, when com- 
pleted, must be maintained as such by the State. 


6. There is no dispute over the necessity, workability, 
effectiveness, or justice of this bill. 


The State’s quota of allocations under the provisions of 
this bill is arrived at by allocating (a) one-half in the 
ratio which the area of each State bears to the total 
area of all the States and one-half in the ratio which the 
number of paid hunting-license holders of each State 
bears to the total number of paid hunting-license holders 
of all the States. 


Applying this formula and using the $3,000,000 figure 
which the excise tax produced during the past year, the 
allocation of funds for each State is shown in the 
table below. 


The provisions of this bill have been endorsed in 
principle by: The General Wildlife Federation, the 
Izaak Walton League of America, the International As- 
sociation of Fish and Game Commissioners, the Western 
Association of Fish and Game Commissioners, the Ameri- 
can Wildlife Institute, More Game Birds in America, 
New England Fish and Game Conference, the adminis- 
trators of the conservation departments of 39 States, 
the General Federation of Women’s Clubs, the Garden 
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Clubs of America, and other conservation groups, 
agencies, and individuals throughout the country. 


It is fundamentally sound and will do for the wildlife 
of America what the Federal-aid program has done 
for the highway system of our Nation. 


ESTIMATED ALLOCATIONS TO EACH STATE 
BASED ON AN ANNUAL INCOME OF $3,000,000 
FROM THE EXCISE TAX ON SPORTING ARMS 
AND AMMUNITION 


The 10 percent excise tax produces annually 
(estimated) $3,000,000 
8 percent deduction, provided by law, for over- 
head and operation 


Net amount for allocation among the 
States 
One-half of this sum to be distributed on pro- 
portionate area 
One-half of this same sum to be distributed on 
proportionate hunting licenses 


Totals square miles in all the United States 3,026,719 
$1,380,000.00 
Therefore 5 96 719 —90.4559392, value of each 
square mile 
Total number of hunting licenses in all the 
United States (1935 report) 5,937,797 
$1,380,000.00 
Therefore F O37 797 90-2824094, value of each 


hunting license 
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ANALYSIS OF TABULATION OF GAME LAWS OF 
ALL STATES 


1935 - 1936 


An analysis of the license structures of the States for 
‘the license year of 1935-36° discloses that the license struc- 
tures of the States differed considerably and were not 
generally simple. This analysis shows: : 


Thirty-two States issued more than one resident 
hunting license. 


Thirty-three States issued more than one non- 
resident hunting license. 


ihe | 

See U.S. Department of Agriculture Farmers’ Bulletin No. 1755— 
a summary of the provisions of Federal, State and Provincial game 
laws for the season 1935-36. To show the complexity of the license 
structures in the several States for the years 1935-36 we have in- 
cluded a tabulation as an appendix to this brief. 
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i 
QUESTIONS PRESENTED 


1. Does the district court of the District of Colum- 
bia have jurisdiction to compel a federal executive officer, 
the Secretary of the Interior, to perform a clear affirmative 
duty imposed by Congress—that is, to apportion the Pitt- 
man Robertson aid in wildlife-restoration fund, to the 
several states, when the apportionment will in no wise 
result in an indebtedness of the United States to the sev- 
eral states? 


2. Does the Pittman Robertson Act, in the original 
intent of the Congress and as administered for the twenty 
years preceding this action, establish a specific formula 
for the apportionment of the federal aid to wildlife-resto- 
ration fund which the Secretary of the Interior, acting in 


1959, was powerless to vary? 


3. Does the phrase “paid hunting-license holders” 
in the Pittman Robertson Act mean the total of all sep- 
arate hunting licenses sold in each of the several states? 


4. If the Secretary of the Interior, or his predecessor 
the Secretary of Agriculture, ever had power to interpret 
the phrase “paid hunting-license holders” was that power 
not exhausted by the first Secretary, and his initial inter- 
pretation confirmed by twenty years of administration? 


Questions presented 


A statement of the case 


Statutes involved 


Summary of argument 


Argument 


I 


II. 


The district court has jurisdiction of the 
action 


A duty which is so plainly prescribed as 
to be free from doubt and the equivalent 
of a positive command is so far ministerial 
that its performance may be compelled by 
mandamus 


The district court correctly ruled that the 
Pittman Robertson Act provides a specific 
formula for the apportionment of one-half 
of the wildlife-restoration fund to the 
states on the basis of the number of sep- 
arate hunting licenses sold rather than the 
number of individuals licensed 


A. The legislative history of the Act 
establishes that the Congress in- 
tended separate hunting licenses to 
be counted 


PAGE 
An administrative construction of a 

statute, contemporaneously made 

and long acquiesced in by the Con- 

gress receives thereby such force 

of law that it only can be changed 

by the Congress itself 


Conclusion 
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BRIEF FOR APPELLEES 


In the 


Guited States Court of Appeals 


For The District of Columbia Circuit 
No. 16,669 


STEWART UDALL, Secretary of the Interior, 
Appellant, 


v. 


STATES OF WISCONSIN, COLORADO AND 
MINNESOTA, 


Appellees. 


ON APPEAL FROM A JUDGMENT OF THE 


UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


A STATEMENT OF THE CASE 


The program for federal aid in wildlife restoration 
was established in the year 1937 by the enactment into 
law of the Pittman-Robertson Act (September 2, 1937, ch. 
899 § 1, 50 Stat. 917, U. S. C. Title 16 § 669 et seq.). 


The act provided that there should be set aside in a 
special fund known as “The Federal Aid to Wildlife- 
Restoration Fund” an amount equal to the Federal excise 
tax on firearms, shells, and cartridges levied by Section 
610, Title IV of the Revenue Act of 1932. 
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The administrator of the fund, initially the Secretary 
of Agriculture, now the Secretary of the Interior, atter 
deducting necessary administrative funds, was directed to 
apportion the balance of the fund annually among the 
several states in accordance with a specific formula set 
forth in the Act (16 U.S.C. 669c). 


The sums credited to the several states are not there- 
upon paid to the states, but are only used to reimburse 
the states for three-fourths of the costs of wildlife restora- 
tion projects agreed upon by the Secretary of the Interior 
and the State fish and game department of each state 
which accepts the benefit of the Act (16 U.S.C. 669). 

The Secretary, either for his own department or on be- 
half of the United States, does not make any expenditures 
from the fund remaining after deducting his administrative 
expense. 


As the distinguished Dr. Ira Gabrielson, then Chief 
of the Bureau of Biological Survey of the United States 
Department of Agriculture told the house committee at the 
hearings on the Agricultural Department Appropriation 
Bill of 1939 (Report, 75th Congress, 3rd Session, p. 677): 


“Mr. Cannon. None of this is expended by the 
Federal Government? 


“Dr. Gabrielson. No, sir; only the portion re- 
served for administration of the Act. 


“Mr. Cannon. All of it is allocated to the States? 


“Dr. Gabrielson. All that remains after the de- 
duction for expenses in connection with administer- 
ing the act. 
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“Mr. Cannon. And how are the States required 
to expend it? 


“Dr. Gabrielson. They are required to put up 
an additional 25 per cent of the total, that is, figuring 
this contribution as 75 per cent, they would put up 
another 25 per cent. In other words, they put up a 
third as much as the Federal Government. [Proce- 
dure outlined in 16 USC § 669e. ] 


“Oo Oo @ 


“Mr. Cannon. Now, in the event a state de- 
clines to advance its $1 they do not get their $3? 


“Dr. Gabrielson. That is right.” 


The formula for apportionment of credits to the states 
(16 USC 669c) works as follows: 


a. The fund for apportionment is divided in half. 


b. One half is apportioned to the several states in 
the ratio which the area of each state bears to the total 
area of all the states. 


c. The other half is apportioned to the several states 
in the ratio which the number of “paid hunting-license 
holders” of each State bears to the total number of “paid 
hunting-license holders” of all the States [with a proviso 
no state shall receive less than one-half per cent nor more 
than five per cent of the total amount apportioned]. 


The sole issue in this case is the proper meaning of 
the phrase “paid hunting-license holders.” (This is true 
since, as we will discuss infra under the heading “ARGU- 
MENT” the jurisdiction of the district court in an action 
such as the instant action depends upon the ultimate de- 
cision on the merits. ) 


4 


We, as appellees, contend that the Congress origi- 
nally intended, and for twenty years the Pittman Robert- 
son Act was administered, on the basis that the phrase 
“paid hunting-license holders” meant the total of all sep- 
arate licenses sold in a state, big game and small game, 
resident and nonresident, without regard to whether a 
resident had purchased two separate licenses, or a non- 
resident had previously purchased a license and had been 
counted in the state of his residence. 


Appellant contends that there was no administrative 
construction because the secretaries didn’t know what 
their agents were doing, that the phrase “paid hunting- 
license holders” is subject to interpretation and to a dis- 
cretionary interpretation by the Secretary of Interior hold- 
ing office in 1959, that this power of interpretation if it 
existed was not exhausted by the first secretary and his 
successors and could be exercised by the attempted change 
in 1959. 


At least until 1959, the following was the method by 
which federal aids in wildlife restoration were apportioned 
and administered (JA 162, 176-177): 


a. The several states would report by classes all 
hunting licenses sold in each state. 


b. The secretary would total the separate licenses 
sold in each state, total the separate licenses in all the 
states, apportion the fund available for distribution to all 
the states—one half in proportion to land areas and one 
half in the ratio which the separate licenses sold in each 
state bore to the total of all separate licenses sold in all 
the states. The dollar amount credited to each state would 
be tabulated on a certificate of apportionment such as Ex- 
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hibit 13 to the Complaint of the State of Michigan (JA 
251-254), and copies of the certificate would be distrib- 
uted to the Secretary of the Treasury and the Fish and 
Game Departments of the several states (16 USC 669d). 


c. Any state desiring aid must then submit to the 
Secretary of the Interior full and detailed statements of 
a wildlife-restoration project it desires to carry out. Upon 
approval, it may undertake the project using 100 per cent 
of its own funds. At this time Interior notifies Treasury of 
the amount to be set aside for the specific project which 
shall not exceed 75 per cent of the cost of the project (16 
USC § 669e). 


d. When the state has completed the project with 
its own money, it asks for a federal inspection and ap- 
proval of the project as completed. 


e. If this project has been completed according to 


plan, then and only then does the Secretary of Interior 
cause to be paid to the state reimbursement for 75 per 
cent of the cost of the project. 


Step b above is the only step involved in this law suit. 


We suggest it is clear from the foregoing that com- 
pletion of step b would not create any monetary liability 
on the part of the United States or any of its agencies. 


We suggest further that the federal aid to wildlife 
restoration fund, after the deduction of administrative ex- 
pense, has already been appropriated for the benefit of 
the several states, and that under b the Secretary of the 
Interior performs the purely ministerial function of per- 
forming a mathematical calculation to determine the num- 
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ber of dollars and cents to be allocated and credited to 
each state. 


At the time the Pittman Robertson Act was presented 
to the Comittees of the Congress in 1937, the illustrations 
of the manner in which it would operate clearly referred 
to licenses sold, and made no reference to individuals 
licensed. 


Senate Report 868, pp. 3 and 4, and House Report 
1572, pp. 3 and 4, 75th Congress, First Session. 


It was on the basis of these authorities and also 
House Hearings, pp. 39-41, 75th Congress, First Session, 
Congressional Record August 7, 1937, p. 8506, and August 
19, 1957, p. 9351, that the learmed trial court determined 
that the Congress intended that the apportionment to each 
State from the fund set up by the Act would be deter- 
mined on the basis of the total number of licenses sold in 
each state, according to the laws of each State. 


That is, the Congress which passed the Pittman Rob- 
ertson Act, effective September 2, 1937, did in fact intend 
that the phrase “paid hunting-license holders” meant the 
total of all separate hunting licenses sold, and had no 
reference whatever to any number of individuals who 
might have purchased two or more licenses in one state, 
or licenses in more than one state. 


Appellant seeks to minimize the effect of the reports 
to the Committees of the Congress in 1937 (and also the 
subsequent administration of the Act), by the assertion 
that in the early history of the program, the problem of 
possible duplication of license holders was small and 
(app. br. 23) “In 1937, when the report was issued, the 
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state hunting structures were relatively simple.” This 
wholly unwarranted assertion is not referred to any page 
or pages of the Joint Appendix, where there could be 
found any competent evidence to support it, and hence 
does not appear to comply with that portion of Rule 17 
(b) (5), which requires in the Statement of Case “ref- 
erences to the pages of the joint appendix (e.g. JA 3) 


ooo” 


» which supports the alleged fact. 


If appellant would have the court take judicial notice 
of the statutes of the several states in 1937, as appellant 
apparently intends to do by the extracts printed at pages 
41 et seq., of this brief, we submit that these extracts are 
so inadequate as to be meaningless. They do not present 
the true picture, which is that even in 1937 and prior 
years, the licensing structures were complex, in three of 
the four states which are parties to this joint litigation, 
separate licenses for big and small game were already a 
matter of history (JA 332; JA 9, 21; JA 184, JA 187-188), 
and in several other states there were provisions for big 
and small game licenses. We are informed that Michigan 
is preparing a chart analyzing these statutes which will be 
an appendix to its brief in which we refer on this point. 


Moreover, the distinguished first professional admin- 
istrator of the Act, Dr. Ira N. Gabrielson, holder of two 
honorary doctorates and many other honors at the dispo- 
sition of his profession, year after year presented to the 
Congressional Committees passing on the appropriation 
bills analyses and statements which uniformly referred to 
“licenses issued,” and “license sales” as the basis of the 
apportionment of one half of the federal aid to wildlife- 
restoration fund. 
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In the successive hearings on the appropriation bills, 
we find the following: 


Agricultural Department Appropriation Bill, 1939, 
75th Congress, 3rd Session, page 676—Heading of second 
and third columns in illustrative tentative apportionment; 
(2) “Allocations on basis of per cent of total area” (3) 
“Allocations on basis of licenses issued.” 


Interior Department Appropriation Bill, 1942; 77th 
Congress, Ist Session, page 241, Bill No. HR 4590: 


“Senator Gurney. Mr. Gabrielson, how is this 
money fairly apportioned among the States? 


“Mr. Gabrielson. The law itself directs the 
method of apportioning it. One half of it is appor- 
tioned upon the basis of area of the State to the total 
area of the United States, and the other half on the 
percentage of license sales in the State to the total 
sold. So that you get some sort of balance between 
area of a State and population. 


Senator Gurney. That seems to be fair. 
“Mr. Gabrielson. I think it is fairly satisfactory; 
at least, none of the States complain about it.” 


Interior Department Appropriation Bill, 1944; 78th 
Congress, Ist Session, page 355. Bill No. HR 2719. 


“Senator Thomas. How is this money distrib- 
uted? 


Dr. Gabrielson. The money is distributed ac- 
cording to the terms of the act which Congress passed, 
by which we are required to obtain from the States 
each year a statement of the number of hunting li- 
censes and to allocate whatever money is to be ap- 
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plied, half on the basis of the number of hunting 
licenses and half on the basis of the total area the 
State bears to the total area of the country. That is 
given to the States, and they have to add 25 percent 
on approved projects. All we do is check the projects 
to see that they comply with the law, in which Con- 
gress itself laid down the specifications for the use of 
this money.” 


Interior Department Appropriation Bill, 1945; 78th 
Congress, 2nd Session, page 1036. Bill No. HR 4679. 


“Mr. Norrell. How is this prorated to the sev- 
eral States? On what basis? 


“Dr. Gabrielson. Congress set up the standard 
in the law; that is 50 percent on the basis of the area 
of the State, and 50 percent on the basis of total num- 
ber of hunting licenses sold in the State. 


“Mr. Norrell. And you issue your checks di- 
rectly to the fish and game commission of the States? 


“Dr. Gabrielson. No, after the appropriation is 
made, and the States furnish us a certified copy of the 
number of licenses sold, the funds are prorated to the 
States, and they then go ahead with their wildlife 
projects. 


“Mr. Norrell. You say you prorate it to the 
States. Who gets the checks? 


“Dr. Gabrielson. The checks go to the properly 
constituted authority, usually the State conservation 
department. 


“Mr. Johnson of Oklahoma. All right. 
“Mr. Norrell. That is what I am trying to get. 


“Dr. Gabrielson. That is right. But checks are 
not issued until after a definite project, has been ap- 
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proved by the Fish and Wildlife Service and work 
has been performed. Then we reimburse them for 75 
percent of the cost of the project. We must see the 
job done before money is paid out. 


“On long-term projects, a portion of the money 
is released as work progresses. 


Interior Department Appropriation Bill, 1946, 79th 
Congress, Ist Session, pp. 413, 414. Bill No. HR 3024. 


“Mr. Johnson of Oklahoma. The next item is on 
page 405, Federal aid for wildlife restoration. This 
involves an increase of about $350,000. Will you make 
a brief statement as to the purpose of this item, the 
source of the funds requested, and so forth? 


“Dr. Gabrielson. This is the fund provided un- 
der the Pittman-Robertson Act, which levies a 10- 
percent tax on sporting arms and ammunition which is 
placed in a special fund which we distribute to the 
States on an apportionment basis. It is not money that 
we spend. We distribute it to the States and insure 
that they spend it in accordance with the provisions 
of the act and under the formula which was set up by 
Congress. The formula by which we apportion the 
money appropriated out of this fund is as follows: 
One-half in the ratio of the area of a State to the area 
of the States, and one-half in the ratio the paid hunt- 
ing licenses of a State bears to the total number of 
hunting licenses sold in all of the States. 


“That was the original formula provided in the 
act. The act specifies that the States may spend this 
money for wildlife restoration programs of three 
kinds. They can buy land; develop land, or they can 
do investigative work that will directly contribute to 
the better administration of the wildlife resources in 
the State. We are charged with the responsibility of 
seeing that they expend their apportionments accord- 
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ing to law. We do not spend the money. It is not a 
part of our appropriation, except that we are respon- 
sible for its administration and can use not to exceed 
8 percent of the total annual appropriation for admin- 
istrative expenses.” 


Interior Department Appropriation Bill, 1947; 79th 
Congress, 2nd Session, page 704, Bill No. HR 6335. 


“Mr. Johnson of Oklahoma. And you think the 
States want this? 


“Dr. Gabrielson. The States have asked that we 
request this amount. You understand I do not spend 
this money; I just distribute it to the States according 
to the formula set up by Congress, and it does not 
mean any increase in our appropriation, except the 
increase in administrative personnel under the 8 per- 
cent clause for administering the Act.” 


STATUTES INVOLVED 


The relevant portions of the Pittman Robertson Act 
are sufficiently set forth in appellant’s brief, pages 39-41. 


SUMMARY OF ARGUMENT 


The jurisdiction of a federal district court to hear 
and determine an action in the nature of a mandamus 
against a federal executive often turns upon a decision on 
the actual merits of the case and it does in this case. 


The real issue in this case is whether the Pittman 
Robertson Act (16 USC 669 et seq.) which provides for 
federal aid to the states for wildlife restoration, imposes 
a clear affirmative duty on the Secretary of the Interior to 
apportion the available funds to the several states in ac- 
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cordance with a formula established by the Congress itself, 
or whether the Congress intended that the Secretary 
should exercise discretion in interpreting the statute. 


The language of the statute which is in question is 
the proviso that one-half of the available moneys in the 
federal aid to wildlife restoration fund shall be appor- 
tioned, that is, established as a credit for future projects, 
to the several states “in the ratio which the number of 
paid hunting license-holders of each State in the preced- 
ing fiscal year, as certified to said Secretary by the State 
fish and game departments, bears to the total number of 
paid hunting license-holders of all the States:” 


The illustrations given to the Committees of the Con- 
gress which considered the bill which became the Pittman 
Robertson Act, the first contemporaneous construction of 
the Act, which was followed every year thereafter until 
1959, and the statements of the professional administrators 
to the Committees of the Congress, all treated the phrase 
“paid hunting license-holders” to mean the total of all sep- 
arate hunting licenses sold in each of the several states 
and the total of all such licenses sold in the United States. 


The trial court found that the Congress which ini- 
tially passed the Pittman Robertson Act intended all sepa- 
rate licenses to be counted, and this intention was con- 
firmed by 20 years of administrative practice. The trial 
court further found that the plaintiffs are not seeking a 
money judgment against the United States (JA 325) and 
under the law the judgment we have obtained does not 
create any indebtedness on the part of the United States 
since the Secretary of the Interior still retains discretion 
to approve or disapprove state applications for approval 
of specific projects in aid of wildlife restoration. That is, 
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we would not have the type of claim which might be cog- 
nizable in the court of claims until the Secretary has taken 
the further steps of approving a proposed project prior 
to construction, setting aside a specific sum from our ap- 
portionment for the project, and thereafter inspecting the 
project upon completion and approving it as completed. 


We submit that the judgment of the trial court was cor- 
rect; that if there were any doubt as to the original intent 
of the Congress, the re-enactment of the appropriation for 
the federal aid program year after year, with specific 
knowledge of the manner in which the Act was being ad- 
ministered, adopts that administration and embodies it so 
firmly in the law that thereafter it can be changed only 
by the Congress itself, and not by the administrator. 


ARGUMENT 


I. THE DISTRICT COURT HAS JURISDICTION OF 
THE ACTION 


The argument of the appellant in this case is based 
on a fundamental misconception of the nature of the Pitt- 
man Robertson Act and of the successive procedural steps 
which must be accomplished before a state can enter into 
a cooperative agreement with the Secretary of the Interior 
for a specific project in wildlife-restoration, carry it out 
with the state’s own funds, secure approval of the com- 
pleted project by the Secretary of the Interior, and then 
and only then obtain reimbursement from the federal aid 
to wildlife-restoration fund to the extent of 75 per cent of 
the approved cost of the project. 


As we have fully pointed out in our Statement of the 
Case, the judgment in the nature of mandamus which we 
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sought and obtained in the court below does not entitle 
us to the payment of one dollar out of the federal treasury, 
and under the specific terms of that law it is entirely pos- 
sible that one or more of the plaintiff states may never 
become entitled to payment of one single dollar out of the 
Federal Treasury. 


The sole act which the judgment directs the appellant 
to carry out is to make the mathematical computation ac- 
cording to the formula established by the Congress itself 
and perform the clear affirmative duty of notifying the 
Secretary of the Treasury and the several states of the 
results of that computation. The sum in dollars and cents 
so computed has already been appropriated by the Con- 
gress itself to the credit of the several states, and the 
United States has no remaining financial interest in the 
moneys so set aside’. 


In this posture of the case, we respectfully submit 
that the situation is controlled by the case of Miguel v. 
McCarl, (1934) 291 U.S. 442, 54 S. Ct. 465, 78 L. ed. 
901, and not by any of the cases cited by appellant, which, 
in our view, are all correctly decided on the facts before 
the respective courts. The Miguel case and its allied cases 
will be discussed further under paragraph II of the Argu- 
ment infra. 


At this point, we only submit that the laws of all the 
cases clearly establish that if a statute imposes a clear af- 
firmative duty on an executive officer such as the Secretary 
of the Interior, such duty is ministerial, and its perform- 
ance may be compelled by an action in the nature of 


1—In normal operation. Funds not expended or obligated at the end of the appropriate 
expenditure period lapse to the Migratory Bird Conservation program. (16 USC 
§ 669b.) 
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mandamus. 

Assuming solely for the purpose of the argument 
herein on the jurisdiction of the court that the duty which 
we seek to have performed is ministerial, then it follows 
that the Court does have jurisdiction, this is not a suit 
against the United States, and the United States is not an 
indispensable party. This is true because both this Court 
and the United States Supreme Court have declared that 
the issue of jurisdiction of the court may turn on the ulti- 
mate decision on the merits, and if the ultimate decision 
on the merits is against the claim of the plaintiff, the 
Proper judgment on appeal is to order a dismissal for 
want of jurisdiction, and not merely an affirmance of a 
lower court judgment against the plaintiff on the merits. 
This subject is fully discussed in the definitive opinion in 
West Coast Exploration Co. v. McKay, (1954) 93 App. 
D. C. 307, 213 F, 24 582, which cites in support, inter 


alia Mine Safety Appliances v. Forrestal, ( 1945) 326 U.S. 
371, 66 S. Ct. 219, 90 L. ed. 140. 


In its opinion in Section III, this court stated: 


“In the Di 
plained at the 


refusing to issue a p 

acting according to la 
datory relief sought by 
—is, in effect, a decisio 


nature an 
effect of the is one against the United 
States; and t f the District Court is, as 
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pointed out above, in accord with the conclusion 
which this court reaches on that question. Therefore, 
in the light of the statement by Mr. Chief Justice 

_ White there would seem to be warrant for allowing 
the decision of the District Court in the instant case 
to stand. But, notwithstanding that the proposition 
stated by Mr. Chief Justice White has never, it ap- 
pears, been expressly overruled by the Supreme 
Court, the practice of that Court, in cases in which 
it has ultimately been determined by that Court that 
there was in the District Court or Circuit Court of 
Appeals a lack of jurisdiction over either the class of 
case involved or over a necessary party, has been to 
remand and direct a dismissal of the action for lack 
of jurisdiction, or, if the decision below was a dis- 
missal for lack of jurisdiction, to affirm that dismissal. 
Mine Safety Appliances Co. v. Forrestal, 326 U.S. 
371, 66 S. Ct. 219, 90 L. Ed. 140 (1945); Ford Motor 
Co. v. Dept. of Treasury, 323 U.S. 459, 65 S. Ct. 347, 
89 L. Ed. 389 (1945); Great Northern Life Ins. Co. v. 
Read, 322 U.S. 47, 64 S. Ct. 873, 88 L. Ed. 1121 
(1944); Piedmont & Nor. Ry. Co. v. United States, 
280 U.S. 469, 50 S. Ct. 192, 74 L. Ed. 551 (1930); 
Gnerich v. Rutter, 265 U.S. 388, 44 S. Ct. 532, 68 L. 
Ed. 1068 (1924); Lambert Run Coal Co. v. Baltimore 
& Ohio R. R. Co., 258 U.S. 377, 42 S. Ct. 349, 66 L. 
.Ed. 671 (1922); see also a decision of the Supreme 
Court rendered prior to the decision in the Northern 
Pacific case, to wit, Wells v. Roper, 246 U.S. 335, 38 
S. Ct. 317, 62 L. Ed. 755 (1918); the United States 
Court of Appeals for the Second Circuit has also fol- 
‘lowed the practice of the Supreme Court, Transcon- 
an & WesternAir v. Farley, 2 Cir., 71 F. 2d 288 
.(1934).” 


-It is clear on the face of the opinion that the court 
first determined in West Coast Exploration that the Sec- 
retary was acting within his statutory power, and hence 
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the suit was one against the United States. It concluded 
section II of its opinion with the statement “° ° ° for, 
since the Secretary was acting in refusing the patent to 
Little Placer within his statutory power, the thrust of the 
suit is really against the United States to compel it to issue 
to West Coast a patent to Little Placer.” 


In the present case we earnestly insist as the trial 
court found, that the Secretary was not acting within his 
statutory power, that his action in denying us credit for 
all of the separate big game licenses which we sold was 
completely ultra vires, contrary to the express language 
of the statute and clear intent of the Congress that passed 
the law, confirmed by twenty years of administration, and 
by repeated approval by the Congress of the basic appro- 
priation law after repeated assurances by the first profes- 
sional administrator of the law, Dr. Ira Gabrielson, that 
the basis of apportionment was “licenses sold,” and that 
he only applied the formula created by the Congress itself. 
(Statement of the Case, Supra pp. 8, 9, 10, 11.) 


The foregoing is fully supported by the ruling of this 
court in Clackamas County v. McKay, (1954) 94 US. 
App. D. C. 108, 219 Fed. 2d 479, wherein this court 
granted a mandamus against the Secretary of the Interior 
to compel him to comply with a 1937 statute which pro- 
vided “that on and after Mar. 1, 1938, all moneys depos- 
ited in the Treasury of the United States in the special 
fund designated the ‘Oregon and California land-grant 
fund’ shall be distributed annually as follows:” (The stat- 
ute then goes on with a specific formula for distribution. ) 
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In holding that mandamus would lie to compel the 
Secretary of Interior to comply with a mandate of Con- 
gress, the Court stated: 


“Where Congress itself exercises the full of the 
sovereign power in respect to property, it may and 
usually does leave some mechanical, ministerial or ad- 
ministrative details to an individual official, and in such 
case, the Act of Congress is the complete Act needed 
by the sovereign, and the subsequent ministerial acts 
do not involve sovereign power.” 


There is nothing to the contrary in either Mine Safety 
Appliance Co. v. Forrestal, (1945) 326 U.S. 371, 66 S. Ct. 
219, 90 L. Ed. 140, or Larson v. Domestic and Foreign 
Corporation, (1947) 337 U.S. 682, 69 S. Ct. 1457, 93 L. 
Ed. 1628, so confidently relied on by appellant. 


Mine Safety Appliance was an attempt to substitute 
an action for injunction in U. S. District Court for an 
ordinary action in debt against the United States itself, 
which, as Mr. Justice Reed tellingly points out, should 
have been brought in the Court of Claims. In this case, 
after pointing out the general rule that a federal officer 
cannot justify a trespass against an individual’s property 
by reliance on an unconstitutional statute, the Court points 
out “° ° ° the government’s interest must be determined 
in each case ‘by the essential nature and effect of the pro- 
ceeding, as it appears from the entire record.’ Re New 
York, 256 U.S. 490, 500, 65 L. Ed. 1057, 1062, 41 S. Ct. 
558.” and further “° ° ° the sole purpose of the pro- 
ceeding is to fix the government’s and not the Secretary’s 
liability ° ° °.” 
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Larson was an attempt by an action for an injunction 
to obtain possession of specific property, fungible goods, 
that is coal, which was the property of the United States 
and which plaintiff claimed had been contracted to be 
sold to him. In essence this was a claim of breach of con- 
tract by the United States itself acting through its agent 
Larson, War Assets Administrator. Again, it is difficult for 
an outsider to see why an ordinary action for money dam- 
ages in the Court of Claims was not brought. In any event 
the government's interest in the specific property involved 
clearly appeared on consideration of the entire record. In 
this case the majority opinion was clearly based on the 
fact that the action of Larson did not conflict with his 
statutory authority. In its opinion the court stated there 
was “°® ° ° no allegation of any statutory limitation on 
[Administrator’s] powers as a sales agent. In the absence 
of such limitation he, like any other sales agent, had the 
power and the duty to construe such contracts and to re- 
fuse delivery in cases in which he believed that the con- 
tract terms had not been complied with.” In our complaint 
we specifically alleged in paragraph 10, (JA 13) that the 
Secretary had no discretion to interpret the Pittman Rob- 
ertson Act, that he refused to act under the Act as con- 
strued for 20 years, paragraph 17 (JA 15) and that under 
a proper (i.e., lawful) determination we are entitled to 
an apportionment of the sums stated in paragraph 18, 19, 
20 (JA 15-16). 


The Larson case was clearly an action to construe a 
disputed contract which would have affected an indebted- 
ness of the United States and did in fact seek to impose 
a lien on specific tangible property of the United States. 
It involved an officer who was acting within his statutory 


20 


authority and his authority as agent. It has no bearing on 
the failure to act, or action ultra vires of an officer who is 
defying a plain mandate from the Congress. 


Il. A DUTY WHICH IS SO PLAINLY PRE- 
SCRIBED AS TO BE FREE FROM DOUBT 
AND THE EQUIVALENT OF A POSITIVE 
COMMAND IS SO FAR MINISTERIAL 
THAT ITS PERFORMANCE MAY BE COM- 
PELLED BY MANDAMUS 


The principle stated is taken almost verbatim from 
Wilbur v. United States, (1930) 281 U.S. 206, 50 S. Ct. 
320, 74 L ed. 809, quoted with approval in Miguel v. 
McCarl, (1934) 291 U.S. 442, 54 S. Ct. 465, 78 L ed. 901. 


In Miguel v. McCarl, (1934) 281 U.S. 451, 452, the 
court stated as follows: 


“The principal question upon which the case 
turns, and the only one we need consider, is whether 
the statutes involved so plainly require the payment 
of the voucher that such payment constitutes a mere 
ministerial act on the part of the disbursing officer. 
Following numerous cases theretofore decided, the 
applicable rule in respect of the writ of mandamus is 
stated in Wilbur v. United States, 281 U.S. 206, 218, 
219, 74 L. ed. 809, 816, 817, 50 S. Ct. 320, as follows: 


“ee 


Mandamus is emplo ayes to compel the per- 


formance, when refused, of a ministerial duty, this 
being its chief use. It also is employed to compel ac- 
tion, when refused, in matters involving judgment 
and discretion, but not to direct the exercise of judg- 
ment or discretion in a particular way nor to direct 
the retraction or overt! of action already taken in 
the exercise of either. 
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““The duties of executive officers, such as the 
Secretary of the Interior, usually are connected with 
the administration of statutes which must be read and 
in a sense construed to ascertain what is required. But 
it does not follow that these administrative duties all 
involve judgment or discretion of the character in- 
tended by the rule just stated. Where the duty in a 

articular situation is so plainly prescribed as to be 

free from doubt and equivalent to a positive com- 
mand it is regarded as being so far ministerial that 
its performance may be compelled by mandamus, 
unless there be provision or implication to the con- 
trary. But where the duty is not thus plainly pre- 
scribed but depends upon a statute or statutes the 
construction or application of which is not free from 
doubt, it is feeie ted as involving the character of 
judgment or discretion which cannot be controlled by 
mandamus.’ 


“In Roberts v. United States, 176 U.S. 221, 44 L. 
ed. 443, 20 S. Ct. 376, this court held that where the 
proper construction of a statute is clear, the duty of 
an officer called upon to act under it is ministerial in 
its nature and may be compelled by mandamus. The 
opinion points out (p. 231) that every such statute 
to some extent requires construction by the officer; 
that he must read the law and, therefore, in a certain 
sense, construe it in order to form a judgment from 
its language what duty he is required to perform. ‘But 
that does not necessarily and in all cases make the 
duty of the officer anything other than a purely min- 
isterial one. If the law direct him to BEHbE an act 
in regard to which no discretion is committed to him, 
and which, upon the facts existing, he is bound to 
perform, then the act is ministerial, although depend- 
ing upon a statute which requires, in some degree, a 
construction of its language by the officer. Unless this 
be so, the value of this writ is very greatly impaired.’ 
This view of the matter has been uniformly approved 
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in subsequent decisions. See, for example, Lane v. 
Hoglund, 244 U.S. 174, 181, 61 L. ed. 1066, 1069, 37 
S. Ct. 558; Wilbur v. United States, 280 U.S. 306, 318, 
74 L. ed. 445, 450, 50 S. Ct. 103. ° ° °” 


In the concurring opinion in West Coast Exploration 
Company v. McKay, (1954) 93 U. S. App. D. C. 307, 
213 Fed. 2d 582, the rule is well stated: 


“<o © 


° Many cases, beginning with Marbury v. 
Madison* and extending in a long, unbroken line 
down to Higginson v. Schoeneman’ in this court, es- 
tablish that courts have power to compel an executive 
officer to perform a merely ministerial act which the 
Congress has directed him to perform.‘ That rule has 
been applied in a great variety of cases, including 
some which involved land of the United States,° pay- 
ments out of the Treasury of the United States,*® and 
other similar matters in respect to which courts have 
no general power.” 


“2—1 Cranch 137, 5 U.S. 137, 2 L. Ed. 60 (1803). 

“289 U.S. App. D. C. 126, 190 F, 2d 32 (1951). 

4—Reberts ve United Stares ex rel. Valentine, 176 U.S. 221, 20 S. Cr. 376. 44 L. Ed. 
443 (1900): Lane v, Hoglund, 244 U.S. 174, 37 S. Ct. 558, 61 L. Ed. 1066 (1917); 
Work v. United States ex rel. McAlester, etc., Co. 262 U.S. 200, 43 S. Cr. 580, 
67 L. Ed. 949 (1923); Wilbur v. United States ex rel. Kruschnic, 280 U.S. 306, 
50 S. Cr. 103, 74 L. Ed. 445 (1930); Ballinger v. United States ex rel. Frost, 216 
USS. 240, 30 S. Ct. 338, 54 L. Ed. 464 (1910). See also discussion in Noble v. 
Union River Logging R. Co., 147 U.S. 165, 13 S. Ce. 271, 37 L. Ed. 123 (1893); 
Work v. United States ex rel. Rives, 267 U.S. 175, 45 S. Ct. 252, 69 L. Ed. 561 
(1925). The long line of other cases establishing this rule can be located casily in 
the digests and text-books. 

Work v. United States ex rel. McAlester, etc., Co., supra note 4; Lane v. Hoglund, 
supra note 4; Ballinger v. United States ex rel. Frost, supra note 4. See also 
Simmons v. Wagner, 101 U.S. 260, 25 L. Ed. 910 (1880); United States v. Schurz, 
102 U.S. 378, 26 L. Ed. 167 (1880); Barney v. Dolph, 97 U.S. 652, 24, L. Ed. 
1063 (1878). 

“6_Roberts v. United States ex rel, Valentine, supra note 4; Work v. United States 
ex rel. Lynn, 266 U.S. 161, 45 S. Ct. 39, 69 L. Ed. 223 (1924); Miguel v. McCarl, 
291 US. 442, 54 S. Cr. 465, 78 L. Ed. 901 (1934); Higginson v. Schoeneman, 
supra; Smith v. Jackson, 241 F. 747 (5th Cir. 1917), affirmed 246 U.S. 388, 38 
S. Cr. 353, 62 L. Ed. 788 (1918).” 
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See also, Contonificio Bustese, S. A. v. Morgenthau, 
(1941) 74 U.S. App. D. C. 13, 121 Fed. 2d 884. 


Indeed, we do not understand appellant to dispute 
the principle stated, since at pages 16 and 17 of his brief, 
and in section II of his argument, he seeks to distinguish 
the cases and principles on which we rely by the argument 
that the Pittman Robertson Act confers discretion on the 
Secretary of the Interior in interpreting the Act and mak- 
ing the apportionment or allocation required by the Act. 


We will freely concede, without further argument, 
that if the Act does confer discretion or a power of inter- 
pretation and that power had not been exhausted long 
before 1959, that we are out of court. This is all that is 
established by the numerous cases cited by appellant. 


We do strenuously insist that even as a matter of first 
impression, in view of the clear evidence of the intent of 
the Congress that passed the Act, the Congress never in- 
tended to confer discretion in the making of the appor- 
tionment to the states (step b in our outline of procedure, 
pp. 4-5 supra) but intended to establish a specific formula. 
And even if the original Act be considered ambiguous, 
and subject to interpretation, that interpretation was made 
in the very first apportionment, confirmed by 20 years of 
administration, and confirmed by the Congress by succes- 
sive appropriations of moneys for wildlife-restoration after 
it had been specifically informed of the manner in which 
the Act was being administered. 


In our opinion, the foregoing, which is the question 
on the merits, presents the sole real issue in the case, since 
as we have indicated in our Argument I, the issue of juris- 
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diction of the court will turn on the ultimate decision on 
the merits. 


Il. THE DISTRICT COURT CORRECTLY 
RULED THAT THE PITTMAN ROBERTSON 
ACT PROVIDES A SPECIFIC FORMULA 
FOR THE APPORTIONMENT OF ONE- 
HALF OF THE WILDLIFE - RESTORATION 
FUND TO THE STATES ON THE BASIS OF 
THE NUMBER OF SEPARATE HUNTING 
LICENSES SOLD RATHER THAN THE 
NUMBER OF INDIVIDUALS LICENSED 


A. The legislative history of the Act estab- 
lishes that the Congress intended sepa- 
rate hunting licenses to be counted 


It is, of course, a cardinal rule of statutory construc- 


tion that the intent of the legislative body which passed 
the statute is controlling. 


That intent is to be determined in the first instance 
from the language used by the legislature; if it is clear 
and unambiguous, it must be applied as written and there 
is no warrant for resort to additional rules in aid of con- 
struction. 


If there is any doubt or ambiguity on the face of the 
statute, one of the primary sources of added evidence of 
intention is the legislative history, including any records 
of official committee hearings, and reports and recommen- 
dations made to or by such committees. 
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In the present case, it is indisputable, as the trial court 
found, that the illustrations of the operation of the pro- 
posed law all referred to licenses issued, and at no time 
considered any attempt to count only individuals. 


Appellant appears to concede this, when he attempts 
at p. 23 of his brief to disparage this record with the as- 
sertion: “In 1937, when the report was issued the state 
hunting license structures were comparatively simple.” As 
we pointed out in our Statement of the Case, this assertion 
is nowhere supported by the record. If counsel desired to 
make such a claim based on judicial notice of the appro- 
priate state statutes, we respectfully submit that the bur- 
den was on them to prepare a complete analysis of all 
state statutes for 1937, similar to the analysis which we 
prepared for the year 1957-1958 in connection with the 
affidavit of Francis W. Cramer (JA 176 et seq.). This, 
counsel did not choose to do. 


As we pointed out in our Statement of the Case, the 
record herein shows that three out of four party states 
had complex license structures prior to the passage of the 
Pittman Robertson Act, An analysis of 1937 statutes shows 
that several states had separate big game (deer) and 
small game hunting licenses. Such fact was of neces- 
sity known to professional administrators, and is reflected 
in their contemporaneous construction of the Act soon 
after its passage. 
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An administrative construction of a stat- 
ute, contemporaneously made and long 
acquiesced in by the Congress receives 
thereby such force of law that it only can 
be changed by the Congress itself 


Appellant appears to have conceded both in his an- 
swer (JA 20 et seq.) and by the argument in his brief, 
that for some 20 years the Pittman Robertson Act was 
administered on the basis of the total of separate hunting 
licenses sold and no direction that an attempt be made to 
count only individuals was ever issued until 1959. 


As we have pointed out in our Statement of the Case, 
the Congress was called upon repeatedly to renew the 
appropriations for the federal aid to wildlife-restoration 
program until the continuing appropriation of 1950, and 
uniformly the Congressional Committees were informed 
that the program was administered on the basis of licenses 
sold. This is the strongest possible case of ratification as 
opposed to acquiescence by silence, or failure to object to 
an administrative act where there always is the argument 
or possibility that Congress may have been unaware of 
what was going on. 


We respectfully suggest that the principle has been 
long established by the United States Supreme Court, and 
recognized in our Courts of Appeal and in District Courts, 
that long continued acquiescence by the Congress, partic- 
ularly when supported by recensions of a previous law, 
give an administrative interpretation such force of law 
that the administrative agency thereafter is powerless to 
change that interpretation by its own act. 
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We cite the following representative cases: 
United States v. Leslie Salt Company, (1956) 350 


U.S. 383, 76 S. Ct. 416, 100 L. ed. 441; 


Allen v. Grand Central Aircraft Co., (1954) 347 
U.S. 535, 74 S. Ct. 745, 98 L. ed. 933; 


Brooks v. Dewar, (1940) 313 U.S. 354; 

Inland Waterways Corp. v. Young, (1940) 309 U.S. 
517; 

Helvering v. Reynolds Tobacco Co., (1939) 306 
U.S. 110; 


Helvering v. Winmill, (1938) 305 U.S. 79, 83, 59 
S. Ct. 45, 83 L. ed. 52; 


Isbrandtsen-Moller Co., Inc., v. U. S., et al., (1937) 
300 U.S. 139; 


Old Mission Portland Cement Co. v. Helvering, 
(1934) 293 U.S. 289, 293, 55 S. Ct. 158, 79 L. ed 
367; 


United States v. Dakota-Montana Oil Co., (1933) 
288 U.S. 459; 


Norwegian Nitrogen Company v. United States, 
(1933) 288 U.S. 294; 


McCaughn v. Hershey Chocolate Co., (1930) 283 
U.S. 488; 


United States v. Shreveport Grain & Elevator Co., 
(1932) 287 U.S. 77; 


Wisconsin v. Illinois, (1929) 278 U.S. 367, 413; 
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Emergency Fleet Corp., U. S. Shipping Board v. 
Western Union Tel. Co., (1928) 275 U.S. 415; 


United States v. Minnesota, (1926) 270 U.S. 181 
205; 


Komado & Co. v. United States, (1910) 215 U.S. 
392; 


> 


United States v. Cerecedo Hermanos y Compania, 
(1908) 209 U.S. 337; 


Publicker v. Comissioner of Internal Revenue, 
(1953) (C.A. 3rd) 206 F. 2d 250; 


United States v. McGrath, (1950) (C.A. 2nd) 181 
F. 2d 839; 


E. R. Squibb & Sons v. Helvering, (1938) (C.A. 
2nd) 98 F. 2d 69. 


In the Grand Central Aircraft Company case, supra, 
the court stated: 


“July 30, 1943, the Board adopted rules to gov- 
ern its procedures and those of Regional War Labor 
Boards in dealing with violation of the wage stabili- 
zation program. Those regulations likewise are com- 
parable to the ones involved in this case. 9 Fed Reg 
4681 et seq. 


“Nearly 100,000 proceedings were thus held and 
disallowances of nearly $30,000,000 were made up to 
February 24, 1947. Those proceedings were matters 
of general public knowledge and were well known 
to Congress. They support the natural presumption 
that Congress, in its subsequent actions, accepted 
them as legitimate interpretations of the Stabilization 
Act. oo 0” 
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In the Winmill case, supra, the court stated at page 83: 


“Treasury regulations and interpretations long 
continued without substantial change, applying to 
unamended or substantially reenacted statutes, are 
deemed to have received Congressional approval and 
have the effect of law.” 


The Reynolds Tobacco Company case involved an 
attempt by the Commissioner of Internal Revenue to tax 
the gain on the sale of a corporation’s own stock as income 
rather than as a capital gain. This action was contrary to 
the previous established administrative construction of the 
statute. In overruling the Commissioner’s contention the 
court stated: 


“The re-enactment of a statute without change 
gives an established administrative construction the 
force of law.” 


In the Dakota-Montana Oil Co. case the taxpayer 
sought to take a depreciation allowance on certain oil 
wells rather than a depletion allowance in accordance with 
a previous administrative construction. In this case the 
United States relied upon the administrative construction 
and the court stated: 


“°° © The administrative construction must be 
deemed to have received legislative approval by the 
reenactment of the statutory provisions, without ma- 
terial change. ° ° °” 


The Squibb Company case involved the same issue 
on the sale of a corporation’s own stock as the Reynolds 
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Tobacco Co. case. In this case the court stated that the 
administrative ruling was: 


“<o o9 © 


imbedded so deep in the statute that 
only legislation could dislodge it.” 


The Publicker case involved the application of the 
gift tax to certain unique and very expensive jewelry. In 
this case the court applied the applicable treasury regu- 
lation which dictated the manner in which such property 
should be valued for gift purposes and stated at page 257: 


“The substance of the presently applicable regu- 
lation, viz., Regulations 108, Section 86.19, has been 
included in the Treasury Regulations relating to the 
gift tax since they were first promulgated on October 
3, 1933, under the number Treasury Regulations 79 
(1933). The regulation therefore has received the 
sanction of Congress in the amendments effected to 


the Act and as part of the present Internal Revenue 
Code. ° ° °” 


In support of that ruling the court cited among other 
cases the Dakota-Montana Oil Co. case and the R. J. 
Reynolds Tobacco Co. case, discussed above. 


In Brooks v. Dewar, (1940) 313 U.S. 354, Dewar 
sued Brooks, Regional Grazier of the United States, in Ne- 
vada District Court to enjoin the defendant from collecting 
grazing license fees established under purported regula- 
tion of Department of Interior in Taylor Grazing Act. 
Plaintiff had grazed under temporary license which had 
been issued without any fee and when plaintiff applied for 
a new temporary license it was refused until fee was paid. 
Construction of the Act by the Department of the Interior 
was accepted by the court, the case was reversed and 
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there was no need to pass on whether or not the United 
States was an indispensable party. At page 361 it was 
stated: 


“With knowledge that the Department of Inte- 
rior was issuing temporary licenses instead of term 
permits and that uniform fees were being charged 
and collected for the issue of temporary licenses, Con- 
gress repeatedly appropriated 25% of the money thus 
coming into the Treasury for expenditure by the Sec- 
retary for improvements upon the ranges. The infor- 
mation in the possession of Congress was plentiful 
and from various sources. It knew from the annual 
reports of the Secretary of the Interior that a system 
of temporary licensing was in force. 


“oOo 8 @ 


“The repeated apprepeauen of the proceeds of 
the fees thus covered, and to be covered, into the 


Treasury, not only confirms the departmental con- 
struction of the statute, but constitutes a ratification 
of the action of the Secretary as the agent of Congress 
in the administration of the act.” 


In the Isbrandtsen-Moller Co., Inc. case, an order of 
the Secretary of Commerce requiring a steamship com- 
pany to file a copy or summary of its books and records 
for a specified period was objected to by plaintiff. Suit 
was brought to restrain enforcement of the order issued 
November 18, 1935. Plaintiff claimed inter alia that the 
order is invalid because Congress did not intend by the 
Legislative Appropriation Act of 1932 to abolish the ship- 
ping board and transfer its functions to an executive officer 
such as Secretary of Commerce. Judgment for defendant 
was affirmed, p. 147: 
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“® ° © Whatever doubt may be entertained as 
to the intent of Congress that the Shipping Board 
should be subject to transfer ° ° ° Congress appears 
to have recognized the validity of the transfer and 
ratified the President’s action by the appropriation 
acts of April 7, 1934, March 22, 1935, and May 15, 
LOGG See” 


In the Komado case, the court was presented with 
the problem of classifying sake, a Japanese beverage, 
under the Tariff Act of 1897. The Collector of Customs 
considered it to be still wine containing more than 14 per 
cent alcohol and fixed the duty at 50 cents per gallon. The 
importer claimed it was either dutiable at 20 per cent ad 
valorem as a nonconverted beverage or at 20 cents per 
gallon as beer or ale. It is stated at p. 396: 


“Something can be said on both sides of the ques- 
tion of similarity ° ° °. In such a case the construc- 


tion given by the Department charged with the exe- 
cution of the tariff acts is entitled to great weight. 


o 9 oo” 


In the Cerecedo Hermanos case, the court stated at 
p. 339: 


“We have said that when the meaning of a 
statute is doubtful great weight should be given to 
the construction placed upon it by the department 
charged with its execution ° ° ° and we have de- 
cided that the reenactment by Congress, without 
change, of a statute which ha previously received 
long ‘continued executive construction, is an adoption 
by Congress of such construction.’ 


33 


In the McGrath case, a habeas corpus proceeding, the 
court was called upon to construe 8 USCA 154: 


“The practice constitutes an administrative in- 
terpretation of the act ° ° °. Such a settled admin- 
istrative interpretation, unless unreasonable or flatly 
contrary to the statute, has generally been given great 
weight, especially when the statute, thus administra- 
tively interpreted, has been reenacted by the Con- 
gress, 


In Wisconsin v. Illinois, 278 US 367 at 413 it is stated: 


“This construction of § 10 is sustained by the 
uniform practice of the War Department for nearly 
thirty years. Nothing is more convincing in interpre- 
tation of a doubtful or ambiguous statute. ° ° °” 


In United States v. Minnesota, Supra, it is stated at 
. 205: 


“The Act of 1860 was construed as we here con- 
strue it by Secretary Delano in 1874 (1 Copp, Public 
Land Laws 475), and by Secretary Schurz in 1877 
(2 id. 1081); and their construction was adopted and 
applied by their successors up to the time of this suit, 
and was approved by the Attorney General in 1906. 
25 Ops. Atty. Gen. 626. So, even if there were some 
uncertainty in the act, we should regard this long- 
continued and uniform practice of the officers charged 
with the duty of administering it as persuasively de- 
terminative of its construction, ° °°” 
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In United States v. Shreveport Grain & Elevator Co., 
(1932) 287 US 77, 84, it is stated: 


“Moreover, the practical and long continued con- 
struction of the executive departments charged with 
the administration of the act and with the duty of 
making the rules and regulations therein provided 
for, has been in accordance with the view we have 
expressed as to the meaning of the section under con- 
sideration ° ° °. Such a construction, in cases of 
doubtful meaning, is accepted unless there are cogent 
and persuasive reasons for rejecting it. ° ° °” 


In the Inland Waterways case, supra, at p. 524 it is 
stated: 


“o 89 © 


a long continued practice pursued with 
the knowledge of the Comptller of the Currency is 
more persuasive than considerations of abstract con- 
flict between such a practice and purpose attributed 
to Congress. ° ° °” 


. In the Emergency Fleet Corporation case, supra, it is 
stated: 


“eo 9 


° For the construction given to the act 
by the United States and acquiesced in by the West- 
em Union, having been both contemporaneous and 
thereafter consistently and widely applied, is not only 
persuasive, but, in our opinion, decisive of the case. 


We most respectfully submit that the foregoing rules 
apply with full force in the present case. For 20 years the 
United States Fish and Wildlife Service has accepted the 
total of the number of separate hunting licenses sold as 
the total of the “paid hunting license-holders” in the state 
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which was the basis for the apportionment of the Pittman 
Robertson Fund. While this interpretation was effective, 
the Congress for many years up until 1950 repeatedly re- 
enacted the appropriation to the Department of the Inte- 
rior for the purpose of carrying out the federal aid to 
wildlife restoration program under the Pittman-Robertson 
Act. Since 1950 down to the present under the continuing 
appropriation, the Congress has acquiesced in that admin- 
istrative interpretation. 


We respectfully submit that however much the Sec- 
retary and his assistants feel that they are now required 
to change the 20-year-old interpretation, under the ap- 
propriate rules of construction the Secretary is powerless 
to do so, and that this Court by a proper order should 
direct that he continue to administer the Pittman-Robert- 
son Act as he and his predecessors have done for the past 


20 years, and in fact as they actually did for the license 
fiscal year 1957-1958 for those states that were willing to 
submit the single sentence certificate which the Service 
believed was the touchstone and talisman that would cure 
any past inaccuracies. 


CONCLUSION 


We respectfully submit that the Pittman-Robertson 
Act imposes a clear affirmative duty on the Secretary of 
the Interior to apportion one-half of the federal aid to 
wildlife-restoration fund in accordance with the total of 
the separate hunting licenses sold in each state, and that 
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the duty can be ordered performed in an action in the 
nature of a mandamus. 

We submit that judgment of the learned District 
Court should be affirmed. 
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INDEX 


I. THE MAJORITY OPINION ERRED IN HOLD- 
ING THAT THE WORDS “HUNTING LI- 
CENSE HOLDER” ARE CLEAR AND UN- 
EQUIVOCAL AND NOT SUBJECT TO THE 
NORMAL RULES OF STATUTORY INTER- 
PRETATION 


a. Acquiescence in administrative interpreta- 


tion of a statute for more than 20 years 
while not controlling, creates a great pre- 
sumption of validity 


. The Congress could have used clear lan- 
guage to indicate “persons only” should 
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. Three out of the four judges who have 
passed upon the subject have held the law 
to be ambiguous 
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STATUTES 
United States Statutes 


16 USCA § 669c 


In the 


Gnited States Court of Appeals 


For The District of Columbia Circuit 


No. 16,669 


STEWART UDALL, Secretary of the Interior, 
Appellant, 
®. 


STATE OF WISCONSIN, 
STATE OF COLORADO, 
STATE OF MINNESOTA, 


Appellees. 
PETITION FOR REHEARING 


TO THE HONORABLE, 


The Judges of the United States Court of Appeals 
for the District of Columbia Circuit: 


Appellees, States of Wisconsin, Colorado and Minne- 
sota, pursuant to Rule 26 of this Court respectfully petition 
for a rehearing en banc. 


The decision of the panel, Wilbur K. Miller, Chief 
Judge, and Washington and Wright, Circuit Judges, is 
reflected in three separate opinions which diverged in 
one or more respects. In view of the forceful and eloquent 
dissent of Chief Judge Miller, who ruled for affirmance and 
in favor of the appellees, we do not believe any useful pur- 
pose would be served by a motion for rehearing addressed 
solely to the panel. 


2 
GROUNDS OF PETITION 


1. The majority opinion erred in holding that the words 
in the Pittman-Robertson Act “paid hunting license hold- 
ers” were so clear and unequivocal that they were not sub- 
ject to construction, and that their legislative history in 
the Congress and the subsequent 20 years of administra- 
tion could all be disregarded. 


2. The concurring opinion was in error in holding that 
an Act which the author conceded was ambiguous should 
not be subjected to the normal rules for construing am- 
biguous statutes. 


The concurring opinion was also in error in stating 
that the Court did not have jurisdiction. While this rul- 
ing did not directly affect the appellees, we respectfully 
suggest our belief that it did so indirectly by influencing 


the author on the swing of his vote in a sharply divided 
Court. 


A SUMMARY OF THE CASE 


The Pittman-Robertson Act was passed on September 
2, 1937 for the purpose of encouraging wildlife conser- 
vation in the several states, by providing for the distribu- 
tion to the states for approved conservation projects of 
the proceeds of the federal excise tax on firearms, shells 
and cartridges. 


Administration of the Act was originally charged to the 
Secretary of Agriculture, but in 1939 the administration 
was transferred by executive order to the Secretary of the 
Interior, who has since been charged with such adminis- 
tration. 
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The Secretary is required initially to apportion the net 
receipts of the tax among the several states, one-half in 
proportion to their area and the remaining portion “in the 
ratio which the number of paid hunting license holders of 
each state in the preceding fiscal years as certified... by 
the state fish and game department, bears to the total 
number of paid hunting license holders of all the states,” 
16 USCA § 669c. 


The effect of this apportionment is to establish a credit 
upon which the states may draw for approved wildlife 
projects for three-fourths of the cost thereof, after the 
project has been completed with states funds, and to the 
satisfaction of the Secretary. 


Contrary to the statement at page 23 of the Govern- 
ment's brief, that “In 1937, when the report was issued, the 
state hunting license structures were comparatively sim- 


ple” which unfortunately was accepted by both the ma- 
jority and the dissenting opinions, the hunting license 
structures of many of the states were complex and it was a 
clear possibility, and also a necessity for a man who wanted 
to hunt more than one type of game, that one person might 
purchase more than one license. Indeed, even in the sum- 
mary of the statutes submitted with the Government's 
brief, it is indicated that in the states of Arizona, Colorado, 
Florida [the Michigan statement is incomplete as shown 
by the affidavit on file by Michigan, which should have 
been known to Government counsel at the time they pre- 
pared this statement], Minnesota, Montana, New Mexico, 
New York, South Dakota and Utah, duplication 


Was POSssicle, 
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A further illustration of the complexity of the hunting 
license structure at this time is shown in the brief of the 
state of Michigan, in Case No. 16,670, Udall v. Michigan, 
in Appendix No. 3, entitled “Tabulation of Game Laws for 
the Season 1935-36, compiled from U. S. Department of 
Agriculture Farmer Bulletin No. 1755” where there is in- 
dicated for example the necessity of separate resident big 
game licenses in some eleven states. 


While the majority opinion recognizes, page 9, note 20, 
that the officials of the fish and wildlife service who 
drafted the Act probably realized this problem, the author 
does not take the further stepg that at that time, and even 
down to this day, determination of the nature and extent 
of possible duplications among the holders of separate 
hunting licenses is practically impossible without the ex- 
penditure of large sums of money; Finding of District 
Judge Walsh No. 14 (JA p. 324). 


If the majority opinion was correct that the words, 
“paid hunting license holder” are clear and unequivocal, 
then resort to history such as this is both unnecessary and 
improper. If it was intended to reinforce the majority de- 
cision in the expressed opinion that the word “holder” 
was intentionally inserted to restrict the entire phrase to 
persons licensed rather than the number of holders of sep- 
arate licenses sold, it must inevitably have the opposite 
effect. The unquestioned facts, as they are shown by the 
record in the case and by matters of judicial knowledge 
of the Court, and which the majority opinion said must 
have been known to the federal Fish and Wildlife Service 
officials, establish exactly the contrary. From the incep- 
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tion of the Act, all the participating states certified each 
years to the Secretary of the Interior all of the hunting 
licenses sold, pursuant to the license provisions contained 
in the laws of each plaintiff state, pursuant to the in- 
structions contained in the Manual of Information first 
issued by the Bureau of Biological Survey of the Depart- 
ment of Agriculture and later by the Department of the 
Interior; in their certification, the states enumerated the 
number of licenses sold, and not the number of persons 
who purchased licenses. Statistics as to the number of 
hunters who purchased more than one license were not 
maintained by the plaintiff states (JA 323) and the record 
(see colloquy between the District Court and govern- 
ment counsel, p. 17, note 5 of the opinion) indicates that 
the department never requested in any way that records 
of such possible duplications be kept. 


For more than 20 years the states, including the plain- 
tiff states, received their apportionment of one-half of the 
funds on the basis of the total of all separate paid hunt- 
ing licenses sold (majority opinion, page 11). 


The majority opinion held that this administrative prac- 
tice could not change the “clear letter of the law” p. 12. 


The dissenting opinion stated at p. 15: 


“I think the legislative history establishes beyond 
per-adventure that Congress thought of ‘the number 
of paid hunting-license holders’ as being the same thing 
as the number of licenses issued and, therefore, did not 
intend to prescribe the one and not the other as the 
basis for apportionment. ° ° ° ” 
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ARGUMENT 


I. THE MAJORITY OPINION ERRED IN HOLDING 
THAT THE WORDS “HUNTING LICENSE HOLD- 
ER” ARE CLEAR AND UNEQUIVOCAL AND NOT 
SUBJECT TO THE NORMAL RULES OF STATU- 
TORY INTERPRETATION. 


a. Acquiescence in administrative interpretation 
of a statute for more than 20 years while not con- 
trolling, creates a great presumption of validity. 


We agree completely with the leamed author of the 
majority opinion that if a statute is clear on its face, it 
must be interpreted from its words alone and resort may 
not be had to outside aids to construction. That is, if the 
statute is clear and unambiguous, an erroneous interpre- 
tation can never gain vitality no matter how long continued 
nor how many times repeated. Out in the hinterlands we 
have stated the rule, albeit without much success, that, 


“Law breaking is law breaking though it be hoary with 
age.” 


But when honorable and able men, the professional 
administrators of the Act, have consistently followed a 
single interpretation of the Act for practically 20 years, 
should not their action at least raise a suspicion that the 
interpretation they have placed upon the act is correct? 
And if such a suspicion is raised, is that not sufficient to 
show that the act is ambiguous and hence subject to in- 
terpretation? 


b. The Congress could have used clear language to 
indicate “persons only” should be counted 


In referring to the phrase “hunting license holder” the 
Majority opinion states that the term refers to persons, 
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and that otherwise the word “holders” is superfluous. It 
continued “Language cannot be clearer” (p. 8). How- 
ever, when Congress came to pass the Dingell-Johnson 
Act and the same administrators participated in drafting 
the Dingell-Johnson Act who knew of the administration 
of the Pitman-Robertson Act, they had no difficulty in 
finding a phrase which unequivocally expressed the desire 
of the sponsors of the bill, and the ultimate intent of the 
Congress. That phrase is “the number of persons holding 
paid licenses to fish for sport or recreation” (Title 16 
USCA § 777c). That, we submit, is clear language. If 
only “persons” were to be counted under the Pitman- 
Robertson Act, is not that phrase “paid hunting license 
holders” an extremely clumsy way to say so, rather than 
“clear and unequivocal” as the majority opinion would 
indicate? 


c. Three out of the four judges who have passed 
upon the subject have held the law to be am- 
biguous 


The district judge indicated his belief that the law was 
subject to interpretation by the customary mules in aid 
when he called upon the legislative history to support his 
opinion that the Congress intended licenses to be counted. 
Judge Miller reached the same conclusion by a slightly 
different route, but he stated clearly his opinion that the 
Congress thought of the number of paid hunting license 
holders as the same thing as the number of licenses issued. 
Concurring, Judge Washington stated at p. 13: “.. . and 
the statute is ambiguous.” 


Only to Judge Wright, writing the majority opinion, was 
the law so clear that he could state (p. 12) “We hold 
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that the act means what it says and that the Secretary of 
Interior, albeit late, has correctly applied it.” 


We cannot quarrel with the concurring Judge Wash- 
ington’s statement, made in order to dispose of the case, 
that: 


“. .. I think the secretary’s present construction of 
the statute is a proper one, . . . .” 


Nowhere was the author of the concurring opinion will- 
ing to state that the secretary’s construction of the statute 
was the only possible one. Accordingly, had he not other- 
wise been persuaded by his belief as to the jurisdiction of 
the court, it would appear that the concurring judge would 
have agreed that the customary rules of statutory con- 
struction should have been applied, legislative history 
should have been considered, administrative construction 
should have been considered, acquiescence by Congress 
should have been considered, and ratification by the Con- 
gress, by means of continuing appropriations, also should 
have been considered in determining the true meaning 
of the statute. 


Il. THE COURT HAD JURISDICTION, 


While two out of three of the judges of the Court of 
Appeals have already decided this issue in our favor, to- 
gether with the learned district judge, there are certain 
matters we have not yet presented which may affect the 
opinion of the judge who dissented on jurisdiction and any 
others who may have similar doubts. 


On this subject we placed principal reliance on the 
opinion of the court sitting en banc in West Coast Explor- 
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ation Co. v. McKay, (1954) 93 App. D.C. 307, 213 F. 2d 
582, which contains an exhaustive discussion of the entire 
subject and which we believed declared the controlling 
principles as to the jurisdiction of this court for the fore- 
seeable future. This case was followed by the ruling of the 
court in a case we believed to be specifically in point, 
Clackamas County v. McKay, (1954) 94 U.S. App. D.C. 
108, 219 F. 2d 479, which Chief Judge Miller and Judge 
Wright relied on in holding that the court had jurisdiction 
of the present case. 


At the time of the oral argument, we were concerned 
over the language in the concurring opinion of Judges 
Washington and Edgerton at p. 613 of 213 F. 2d 582, 
that: 


“°° ° We adhere to the views expressed in Seiden 
v. Larson, 88 U.S. App. D. C. 258, 188 F. 2d 661, cer- 
tiorari denied, 341 U.S. 950, 71 S. Ct. 1017, 95 L. Ed. 
1873 (1951). ° ° °” 


In the Seiden case, (1951) 188 F. 2d 661, the opinion 
of the court at p. 666 stated: 


“eo ° ® Thus, in the words of Mr. Justice Frankfurter: 
‘Of course where the United States is the owner in pos- 
session of property a court cannot interfere without the 
Government's consent.’ Larson v. Domestic & Foreign 
Corp., 337 U.S. 682, 725, 69 S.Ct. 1457, 1479, 93 L.Ed. 
1628 (dissenting opinion).” 


This language is explained in the very next paragraph 
where the court states that the relief which the appellant 
seeks could not be obtained without “affirmative action 
by the sovereign or the disposition of unquestionably 
sovereign property.” 
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In our case, the instant case, the affirmative action of 
the sovereign has already been taken by the Act of Con- 
gress which appropriated the proceeds of the federal ex- 
cise tax to the several states in proportion to their area 
and the number of license holders. The United States 
had no remaining interest in the fund, and it was no longer 
sovereign property. This matter is fully treated in the 
Clackamas case, where, in answering the contention that 
Larson v. Domestic and Foreign Commerce Corporation 
was a complete summation of all rules relating to issuance 
of mandamus against public officials, the court stated at 
219 F. 2d 479, 491: 


“e © © But the opinion did not purport to deal with 
an order sought to compel ministerial action. ° ° °” 


Finally, at page 494 of Clackamas, after referring to two 
cases in which the ministerial act problem was not even 
remotely involved, the court stated: 


“°° © Of the same nature was Seiden v. Larson, also 
cited by appellees.” 


Finally, at page 493 of Clackamas, the court points out: 


“The sovereign power over Government property was 
vested by the people in the Congress. ° ° ° Congress 
can exercise that power itself, or it can confer on some 
agency or officer a measure of sovereign authority over 
certain property, for example, power to sell. If, on the 
other hand, Congress itself exercises the full of the 
sovereign power in respect to property, it may and usual- 
ly does leave mechanical, ministerial or administrative 
details to an individual official. In such a case the act 
of Congress is the complete act needed by the sovereign; 
the subsequent ministerial acts do not involve sovereign 


°° 0” 


power. 
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The dissent of Judge Edgerton in Clackamas was based 
on the idea that the Congress had not made a full exercise 
of its sovereign power. In the present case at least it is 
clear that the Congres has made a full exercise of its 
sovereign power in directing that the federal excise tax 
be distributed to the several states. The apportionment of 
the funds is a mere application of a mechanical formula. 


Hence we respectfully urge upon all of the members 
of the court that the court did in fact have jurisdiction and 
that the doubts of Judge Washington arose solely because 
of our failure to pursue the subject fully at the oral argu- 
ment. 


CONCLUSION 


We respectfully point out to the court that three out 
of the four judges who considered the subject have ruled 
in our favor that the court has jurisdiction of this action. 
We further point out that three out of the same four 
judges have concluded, as we insist, that the statute under 
consideration is ambiguous and hence the customary rules 
in aid of construction including legislative history and ad- 
ministrative application should apply. 


We are fully aware of the high mortality rate of appli- 
cations for rehearing, particularly en banc, as set forth in 
Cafeteria and Restaurant Union v. McElroy, (1960) 284 
Fed. 2d 173, and of the principles which govern the con- 
sideration of such petitions as set forth in Western P. R. 
Corp. v. Western P. R. Co., (1953) 345 U. S. 247, 73 Sup. 
Ct. 656, 97 L. Ed. 986. 


Nevertheless, we respectfully suggest that when there is 
a three-way divergence among distinguished members of 
a distinguished court, that such divergence may reflect 
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not simply the incompetence of the counsel who presented 
the case, but the need for consideration and consultation 
between all of the members of the court. 


We respectfully suggest that even within the stringent 
rules announced in the cases above, that the present case is 
a proper case for consideration by the full court. 
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No. 16,670 
STEWART UDALL, SECRETARY OF THE INTERIOR, 


Appellant, 
v. 


STATE OF MICHIGAN, 
Appellee. 


PETITION FOR REHEARING EN BANC 


TO THE HONORABLE JUDGES OF THE UNITED STATES Col 
FOR THE DISTRICT OF COLUMBIA CIRCUIT: 


T OF APPEALS 


The State of Michigan, appellee, respectfully petitions 


for rehearing en banc of the decision of this Court entered 


herein on June 28, 1962. The decision, which was made by a 
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divided Court, reversed an order of the District Court. The 
decision relates to the proper method of allocation under the 
Pittman-Robertson Act .2/ 
The Act sets apart in a special fund all federal tax 
revenue on firearms, shells, and cartridges, for the use of 
the states in developing wildlife restoration projects. The 
Act requires the Secretary of the Interior to apportion such 
revenue annually among the states one-half on an area basis, 
and the remainder 
"in the ratio which the number of paid hunting- 
license holders in each State in the preceding 
fiscal year, as certified to said Secretary by 
the State fish and game departments, bears to 
the total number of paid hunting-license holders 
of all the States." 
The court below held that this language means the 
number of paid hunting licenses issued or sold in each State 
and the number of hunting licenses issued or sold in all of 


the States. The program had been administered on this basis 


for more than twenty vears. A majority of this Court, however, 


held that a hunter who purchased more than one hunting license 


could be counted only once in applying the statutory formula. 


4 Act of September 2, 1937, 50 Stat. 917, 16 U.S.c. 669. 
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This Court's decision, if permitted to stand, will have 
serious consequences to the State of Michigan. |It will impair 
and restrict Michigan's wildlife restoration activities which 
for over twenty years have been fashioned in terms of the 
Pittman-Robertson Act as it was consistently construed and 
administered from the beginning. Although the statutory 
formula has never been amended and the license dens of 
the State of Michigan has not been changed since the enactment 
of the statute, the Secretary is permitted, andere the Court's 
decision, to devise a new method of allocation to Michigan's 
detriment. Oddly, this result is reached under a statutory 
formula which, as a majority of the Court held, commits no 
discretion to the Secretary .2/ 

FACTS 

When the Act was passed in 1937, appellee had, as it 
still has, three separate and distinct hunting licenses: 

1. A deer license which permitted a hunter/to hunt deer 
and bear only during the season by the use of legally 
permissible rifle or firearm (first required in 1895); 
A small game license which permitted a hunter to hunt 


other game species exclusive of deer and bear (first 
required in 1913); 


2/ 
This was the basis for a majority of the Court holding 
that the District Court had jurisdiction over the action. 
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3. A bow and arrow license which permitted ja hunter to 
hunt deer and bear with bow and arrow only (first 
required June 21, 1937). 
This license structure has always been the basis of 
certifications to the federal government under the Pittman- 
Robertson program. Using these certifications, Michigan's 
Share of the fund (as well as the shares of all the other 
| 
States) was computed on the basis of the hunting [licenses 


sold as certified. Without exception, up until 1958, 


Michigan was credited with all the hunting licenses sold 


as being the number of paid-license holders. In its 


certifications, the State of Michigan always specified and 
enumerated each type of license sold; it never certified the 
number of persons who purchased hunting licenses.; This same 
method was also followed by the other States pursuant to 
Federal regulations. 

In 1959, without any amendment to the statute, the 
Department of the Interior decided that in making) apportionments 
it would no longer count the total number of hunting licenses 
sold, but would instead count only the total number of different 
persons who purchased licenses, counting each person only once 
even if such person were a license holder more than once in 


accordance with State law for which the federal law requires 


acceptance. As a consequence, the Secretary of the Interior 
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refused to accept the 1959 certification made by 


the State 


of Michigan, although it was identical with that! furnished 


each year since the inception of the program in 1938. There 


was withheld from the State of Michigan the sum of $223,239.05 


out of the total of $487,518.57 to which it was entitled on 


the basis of its certification. Corresponding amounts have 


also been withheld for succeeding years. 
ARGUMENT 


The term "paid hunting-license holders," the 


meaning of 


which is here at issue, is not defined in the statute. Brushing 


adide, as of no moment, legislative history and twenty years of 


consistent administrative practice which was repeatedly ratified 


by the Congress, the majority of the Court rested 


its decision 


primarily on what it conceived was the plain meaniing of the 


Statutory language. The Court held that the statute must mean 


the number of different individuals holding licenses .3/ But 


is this the plain meaning of the statute on its face when the 


language is examined in appropriate context? 


3/ It may be noted that Judge Washington in his 


concurring 


Opinion joined in the views of Judge Wright relating to 


the construction of the statute. Judge Wash 


ington, 


however, in concluding that the court below had no 


jurisdiction stated that “the statute is amb 


guous." 
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Contrary to the Court's impression, when the) 


statute was 


enacted in 1937, State license structures were, ap they also 


are now, commonly not single but rather of a multiple nature. 


As was well known at that time, in the license year of 1935 - 


1936, 32 States issued more than one resident hunting license; 


33 States issued more than one non-resident hunting license .4/ 


State hunting license structures are developed to meet 


each State's individual needs, and the Act requires their 


acceptance by the Secretary of the Interior. The 


holders 


of the three types of licenses sold by the State of Michigan, 


for example, engage in different varieties of hunting activities. 


This fact creates problems in resource management 


as to each of the game species affected which the 


| 
and restoration 


| 
Michigan 


Department of Conservation must solve if these species are to 


continue to abound for the growing army of hunters. Michigan's 


hunting license system is an important part of the solution. 


In furtherance of its conservation program, in Michigan a 


person must buy one license to hunt big game and another license 


to hunt small game. When a person purchases a license to hunt 


4/ The details are set forth in tabular form in 
the State of Michigan at p. 39. 


the brief of 
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game, he literally becomes another license holder) because 
different factors, as already indicated, become applicable. 
In each case he contributes, as a hunting license) holder, to 
a distinctive conservation program and qualifies as a 
participant pursuant to State laws and regulations granting 
privileges and imposing obligations. 
In any event, whatever the "plain meaning", "/w/hen aid 
to construction of the meaning of words, as used iin the statute 
is available, there certainly can be no ‘rule of Law' which 
forbids its use, however clear the words may appear on 


‘superficial examination'." (Citations omitted.)| United 


States v. American Trucking Associations, 310 U.S). 534, 


543-544 (1940). Here we have a body of cogent legislative 


materials and administrative interpretation and practice which 

permit of but one reading of the statute, that given it for 

some twenty years until the Secretary of the Interior chose to 

abandon it in 1959. 
It is respectfully submitted that the majority of the Court 

did not give appropriate consideration and weight|to these materials, 

as will be shown below. Indeed, the consistent administrative 

practice, and the interpretation it reflects, is so unequivocally 

at odds with the Secretary's recent position, that the Court was 


compelled to observe that the Secretary "may be charged with 


having been remiss in not correcting the error sooner." But 
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instead of assuming that administrative practice 
years was erroneous, that practice should have 
with the "respect which is customarily given to 
administrative construction of a disputed provis 
Particularly is this respect due when the admin 
practice at stake 
of a statute by the men charged with the respons 
setting its machinery in motion, of making the p 
efficiently and smoothly while they are yet untr 
Power Reactor Develop. Co. v. Electrical Union, 
408 (1961). 

As will be seen from the following discussi 
legislative history, administrative construction 
and subsequent Congressional action, the statuto 
issue was intended to mean the number of hunting 
issued of sold under the licensing systems estab 
the States to meet their own individual, distine 
In other words, the statutory phrase has a. fixed 


which a person is counted as a holder with respe 


hunting license purchased. 


for twenty 


been credited 


a practical 


ion. 


strative 


‘involves a contemporaneous construction 


ibility of 
arts work 
ied and new'." 


367 U.S. 396, 


on of the 

and practice, 
ry phrase in 
licenses 
lished by 

tive needs. 
meaning under 


ct to each 


This fixed meaning is dictated not only because it is just 


as tenable and appropriate as the wholly differe 


Proposed, but also because the totality of legis 


and administrative practice for these many years 


nt meaning now 


lative history 


‘compels it. 
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The following discussion will compare the observations of 
the majority of the Court with the relevant legislative and 
administrative materials. 

1. The Court stated that the legislative history proves 
nothing. It did concede that there are "a few references to 
computation on the basis of ‘licenses'," but that this "only 
betrays the common assumption that the number of| licenses and 
the number of individual license holders were the same." 

As has already been pointed out, when the statute was 
enacted state license structures were commonly not single, 
but rather of a multiple nature. This was known|by the Fish 
and Wildlife Service officials whom the Court treats as the 
true draftsmen of the statute. Contrary to the Court's impression, 
these officials, as will be shown below, understood that the 
number of hunting licenses sold, with only one exception, would 
be used in making the statutory allocation .3/ 

The "few references" dismissed by the Court were not 
casual, incidental comments but rather statements at each 
phase of the legislative process, made by responsible spokesmen 


to explain the legislation. 


s/ The exception relates to special licenses, which are not 
here in issue. 
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There is no question, as the Court recognized, that the 
sponsors of the bill in both houses of the Congress explained 
to their respective bodies that the apportionment was to be made 
on the basis of hunting licenses issuea .S/ This |was not just an 
inept choice of language; rather it reflects the jintention of 
those who drafted the legislation and saw it through the Congress. 


The statements on the floor of the Congress reiterated 


the testimony at the hearings, to which the Court made no 
| 


reference. Thus, during the Senate hearings, Carl D. Shoemaker, 
Secretary, Senate Special Committee on Conservation of Wildlife 
Resources, and Secretary, General Wildlife Federation, made the 


following explanatory statement: 
| 
"The manner in which the States will be allocated 
this money is based upon the area of the State and 
the total number of hunting licenses issued in the 
States. One-half of the fund will be allocated on 
the ratio that the area of the State bears to the 


&/ Thus, Senator Pittman declared on the floor of the Senate: 


“Area and hunting and fishing licenses are the bases 


for apportionment." (Emphasis supplied,) Cong. Record, 
75th Cong., lst Sess., Senate, p. 8506 (1937). 
| 


Similarly, Representative Robertson stated: 


"The bill provides that there is authorized to be 
appropriated an amount equal to the excise tax of 
10 per cent on sporting guns and ammunition, to be 
allocated as grants-in-aid on the basis jof one-half 
On area and one-half on the amount of hunting 
licenses that are sold in the several states of 

the union." (Emphasis supplied.) Cong! Record, 
75th Cong., lst Sess., House, p. 9351 (1937). 


total of the United States . . . and the other 
half will be allocated on the ratio that the 
total number of hunting licenses issued in the 
State bears to the total number issued n,all 
States." (Emphasis supplied.) 
Nor did the Congress leave the Operation of the formula to 
chance or subsequent misinterpretation. The reports of both the 


Senate and House Committees contained an example of the formula's 


operation. An actual computation was set out. In this connection 


there is no question that the number of hunting licenses was used .2/ 


af The Senate Committee illustrated the application of the 
formula in the bill in an estimated $3,000,000 of tax receipts 
in the fund. In this illustration, which was adopted in the 
House Committee reports, after deducting estimated 
administrative costs, the formula was applied as follows: 

"Net amount for allocation among the | 

SACO Be le ay eh rotten ean ernes estat UR oe $2,760,000 


One-half of this sum to be distributed 
On proportionate area ........4i4, 1,380,000 


One-half of this same sum to be 
distributed on proportionate hunting 
PUCEN SES) 15 i, Bo este as area ty ee ae - j 1,380,000 


Total square miles in all the United 
States ..... - 3,026,719 


Therefore —§1,380,000.00 ss =: $0..4559392, 
3,026,719 


value of each square mile 


Total number of hunting licenses in all 


the United States (1935 report) .. . » 5,937,797 


Therefore —§1,380,000.00 = $0.2324094, 
5,937,797 


value of each hunting license." 


(Emphasis supplied.) Cont. next page 
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Here we have the Congressional committees which recommended 


the program carefully and painstakingly computing the value 
of each hunting license in order to demonstrate the practical 
and anticipated application of the formula. It would seem that 
this by itself would be dispositive of any question as to the 
meaning of the statute. 
The majority of the Court sought to find an| answer to 
this clear and unequivocal expression by retreating to 
conjecture. We are told that the number of hunting licenses 
was used “presumably because those were the only| figures then 
available.” This is hypothesis substituted for the reality 
of dispositive evidence. If those were the only figures 
available, is it not reasonable to assume that the Congress 
intended the use of this type of figure for apportionment 


and not something that was not then available, and for that 


v/ Cont'd. 


The Committee reports then set forth in tabular form 
the amounts which would be allocated on this basis. 
The table specifically included the following two 
headings: "Hunting Licenses Issued" and "Amount 
Allocated in Ratio to Licenses Issued in United 
States." The House Committee Report is set lout 

in full at pp. 30 - 37 of our main brief. 
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matter is still not available?8/ Surely, if the Congressional 
committees took the pains to demonstrate the operation of the 
formula, but the example employed a component which in fact was 


not to be used, would there not have been a specific caveat or 


at least some explanatory reference?2/ 


8/ The Secretary's counsel in the District Court, in commenting 
on the example in the Committee's report, stated: 


"Well at that time and even today there is no way in 
which Interior can tell Congress how many hunters are 
buying license." (J. A. 351) 


In this connection, in 1958, the Department of the Interior 
retained a university statistics institute to) prepare a report 
in order to aid the States in determining the /number of 
licensees (J. A. 32). The report (J. A. 83) which refrained 
from making firm recommendations because of the problems 
involved in making appropriate assumptions, demonstrates the 
Statistical gymnastics that are necessary even to approximate 
the number of licensees. The statute, however, contemplates 

a State certification with precision, which can be provided 

by use of hunting licenses issued as was intended. The Congres 
would not have used statutory language indicating a certifi- 
cation with certitude, if an "educated guess" or something 

even less were contemplated, particularly where the ultimate 
purpose of the certification relates to an alllocation of funds 
in precise dollar amount. 


It is interesting to note that in the District Court, the 
Secretary's counsel in replying to a question lof the Court as 
to how to determine how many John Smiths there might be, stated 


"After all, Your Honor, this is the era of the electric 
brain. All you have to do is set up a system whereby you 
take the name and address of every license holder and 

run it into an IBM machine and that would give you that 
total in few seconds." (J. A. 353) 


Cont'd next page. 
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Thus, at every stage of the legislative process--testimony 


at committee hearings, committee reports, the debates in the 


Congress--it is made unmistakably clear that the 


statutory 


formula is based on the number of hunting licenses issued. 


What more in the way of legislative history is required to 


derive the intention of the Congress, especially 
is not even a shred of legislative history which 


contrary intention? 


where there 


‘bespeaks a 


2. As the Court recognized, for some twenty years the 


apportionment was based on the number of licenses issued. 


ry, 


Cont'd. 


The question here is what was the intention 


of the Congress 


in 1937, when the statute was passed. Surely, the Congress 
did not predicate a formula on a non-existent state of the 


arts. 


Nor is a further answer given by the Secretary's counsel 


to the above question any more satisfying. 


Counsel 


suggested that a prerequisite license be issued by the 
States. However, if a wholesale revision of State 


license structures had been contemplated by 
in 1937, would it not have said so? Indeed 


the Congress 
the Congress 


indicated a contrary intention. It provided in the very 
statute itself that the Secretary was to use the numbers, 
“as certified to said Secretary by the state fish and 


game departments." License structures were 


to remain, 


as they had traditionally been, within the province of 
the States, and not to be interfered with by the Secretary. 
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Under this consistent administrative practice the D 
of the Interior accepted, as it admits, certificati 


the States, including Michigan, which showed the to 


epartment 
ons of all of 


tal number 


of each type of license sold, e.g., big game licenses, small 


game licenses. 


In doing so the Department was not remiss in 


failing to comply with the Statutory standard, as the majority 


of the Court suggests. 


On the contrary, this was wholly in 


accord with the Department's understanding of the statute from 


its inception. 


in Federal Aid Manuals and other documents. 
manual, issued in 1938, after quoting the statutory 


“Since each State's share must be based in 
number of licenses sold durin 


This fact is clear from the repeated statements contained 


Thus, the very first 


formula, stated: 


part on the 


the fiscal year] it becomes 


necessary for the Secretary of Agriculture to first apportion 
the funds on a tentative basis and later to revise the 
apportionments, using the actual number of hunting license 


holders during the period July 1 to June 30 as 


a basis. 


States should arrange to furnish license data for the 
preceding 12 month period promptly after each July 1 so 


the definite apportionments may be made. 


In c 


the number of paid huntin 
should be included all licenses defined as hun 


by State laws. 


rtifyin 


licenses to the Department, there 
ing licenses 
The set-up should embrace ordinary hunting, 


combination licenses which include hunting privileges, and 


special hunting licenses. Special licenses iss 
a_general license has been purchased should not 
the law requires the number of license holders 
number of individual licenses." 


ed _ only after 
be counted, as 
nd not the 


(Emphasis supplied.) 
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If, as the Court suggested, the Fish and Wildlife Service 
| 


officials were probably the true draftsmen of the Act and 
understood the meaning of the term “hunting license holders," 
then the foregoing statement takes on telling significance 
as a contemporaneous administrative construction jof the 


statute. Contrary to the view of the Court, this /statement 
| 
refutes, rather than supports, its conclusion. 
The quotation clearly makes the following observations: 
1. Under the statute, a State's share must be based 
on the number of licenses sold. 
2. To comply with the statute, the States are to certify 
the number of paid hunting licenses. 
3. The certification should include all Licenses 
defined as hunting licenses by State law. 
4. The certification should embrace ordinary hunting, 
combination licenses which include hunting privileges, and 
special hunting licenses. 
5. Only one category of special license should not 
be included, namely, a special license issued only after 
the purchase of a general license. | 


The manual assumes as a fact the existence of a 


multiplicity of licenses in individual states. Obviously 
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one person could purchase more than one of the Licenses 
referred to. Since the certification by the States is 
to include all licenses defined as hunting licenses under 
State law, each time a person purchases a license he is 
considered a license holder. Only one exception is 
provided, and that is for one particular type of special 
license. If the license purchased is "special"! in the 
sense that it is ancillary to a license previously acquired 
so that there are two licenses for the same activity, then 
the purchaser is counted but once even though two licenses 
were sola.+2/ 

In other words, the Department in its manual fully 
recognized the fact that the statute referred to the number 
of "license holders." It did not understand that tern, 
however, in the manner in which it only recently began to 

| 


construe it. It unquestionably understood the statutory 


term to mean that each time a person purchased a license 


aes, Thus, for example, since tne camp deer permit sold by 
the State of Michigan is a special license /ancillary 
to the State's big game license, that permit has never 
been included in making the apportionment. | 
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he became a license holder, unless the license was 
ancillary. Otherwise, would it not have advised ja State 

like Michigan, whose certifications made clear its multiple 
licensing structure, that individuals purchasing more than 


one hunting license (J. A. 207, 223 - 227) were to be counted 


only once? 
If one is to speculate, it would appear that! the word 

“holder“ may have been included in the statute to provide 

for the sole exclusion of the ancillary license, but not 

of the other hunting licenses issued under State law. 

Surely, it is unwarranted to assume that the Department, 

mindful of the statutory language which it apparently 

proposed, would deliberately ignore the statutory! criterion. 

The one reasonable assumption is that the Department administered 

the statute as it had conceived it when it drafted the language 

and recommended it to the Congress, which also gave the same 


meaning to the legislation.2// 


ii/ The substance of the first manual on this point remained 
the same in subsequent revisions of the manual, even 
including the revision of 1957. That the approach in 
the manuals was neither fortuitous nor erroneous is 
further evidenced by the publication of a government 


Cont'd next page. 
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Striking evidence of the fact that the Department of 
the Interior construed the statute to mean that each time 
a person purchased a license he became a paid hunting license 
holder and was to be counted as such is revealed in a letter 
written by the Chief of the Branch of the Federal Aid, 
Department of the Interior, who from 1942 to 1957 was 
responsible for determining the methods of computation 
used for fund distribution to the states. As recently 
as 1957, this official in answering an inquiry from 
Virginia's Commission of Game. and Inland Fisheries) "concerning 


the steps /that/ Commission would have to follow to expand the 


license base used for computing apportionments," made the 
| 


following statement: | 


"The direct answer to your question would be that 
your Legislature would merely have to enact 


ii/ 


Cont'd 


pamphlet, authored by the administrator of the program, 
which stated as follows: 


"After making deductions for administering the act, 
apportionments of funds are made to the $tates half in 
the ratio that the area of each State bears to the total 
area of all the States and half in the ratio that the 
number of paid hunting-license holders of each State in 
the preceding fiscal year, as certified to the Secretary 
of Agriculture by the State fish and game department, bears 
to the total number of paid hunting-license holders of all 
the States. All licenses defined as hunting licenses b 
State laws may be counted, with the exception of special 
licenses issued only after a general license has been 
purchased, since the law specifies ‘the hice of license 


holders' and not the number of individual licenses." 
(Emphasis supplied.) 


legislation to provide that a separate license 
would be required for the hunting of every 
different species of game animal (or fish) in 

the Commonwealth of Virginia. Each license would 
be_ independent of the other, and an individual 
holding such a single license would constitute a 


paid hunting license holder." (Emphasis supplied.) (J.A. 238) 


This statement shows no misconception as to the meaning of 
the statute or its term of art, “paid hunting-license holders." 
It is not the expression of an administrator applying a statute 
erroneously because he is ignorant of its terms. Rather it 
demonstrates an understanding of the statutory language and 
how it applies to a State with a multiple license structure. 


It is the expression of an administrator who knew that the 


statutory language required the action he prescribed .+2/ 


3. Not only did the Congress clearly manifest jits 
intention, when the statute was passed, to count the number 
of licenses sold, but it subsequently repeatedly ratified this 


meaning when it made annual appropriations for the program, 


12/ This is made clear from the remainder of the letter in which 
the administrator states that his suggestion will result in a 
great deal of duplication and that it may become necessary 
"to establish a new method of making license enumerations." 
In this connection it should be emphasized, as the Court 
found, that the Department of the Interior has been given 
no discretion under the statute and it is not free to 
adopt any new methods of allocation. 
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As the Court recognized, the Secretary's witnesses before 
Congressional Committees repeatedly used the word "licenses 
sold" in describing the statutory formula .23/ This was hardly 
an adventitious slip of the tongue to be dismissed, as a 
majority of this Court did, as nothing "more than’ bureaucratic 
shorthand for the more cumbersome statutory term paid hunting- 
license holders'." As has already been shown, this so-called 
“bureaucratic shorthand" was the correct description of what 
the statute meant to the Department which administered it. 

But, in any event, the dismissal as "bureaucratic 
shorthand" can have no application to statements of the 
Congress in its own committee reports, to which the majority 
of the Court made no reference. Twice after the statute was 
passed, Congress in describing the formula referred to 


hunting licenses issued or sold. 


The statements, which are collected at pp. 16 - 20 
of our main brief, were made on six different 
occasions from 1938 to 1950, when it became unnecessary 
to seek annually an appropriation. 
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Thus, in connection with the enactment of the Dingell-Johnson 
14/ : 
Act (H. R. 6533, 81st Cong., 2d Sess.), which |jprovides Federal 
aid to States for the restoration and management jof fishery 
resources, the Senate Committee, as did the House Committee, 
referred to the Pittman-Robertson Act as follows: 
"Under the Pittman-Robertson Act, an amount equal 
to the excise tax on sporting arms and ammunition * * * 


is appropriated by the Congress to bring about restoration 
of game. Each State receives its proportionate share on 


the basis of land area and sale of hunting licenses, as 
compared to all other States." (Emphasis supplied. )25 
In connection with the allocation of unused |funds that had 


accumulated during the war years, an amendment+&/ to the statute 


was passed in 1955 to distribute these funds in accordance with 


the statutory formula. House Report No. 1576 accompanying the 
| 


bill (S. 756, 84th Cong., lst Sess.) stated: 


“Allocation to the States will be made over a 5-year 
period on the same basis as the current apportionment of 
Pittman-Robertson funds, that is to say, in proportion to 


14/ Act of Aug. 9, 1950, c 658, 64 Stat. 430, U.S.C.A. Title 16, 
para. 777 et seq. 


Senate Report No. 2029, page 2, 8lst Cong., 2d Sess. House 
Report No. 2327, page 2, 8lst Cong., 2d Sess., contained 
similar language. 


Act of Aug. 12, 1955, c 861, 69 Stat. 698, U.S.C.A. Title 16, 
para. 669b-1. 
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the land area and number of hunting licenses 


issued _in each State. The States are required 
to use the money for projects approved by the 
Fish and Wildlife Service of the Department 
of the Interior and to provide 25 per cent lof 
the cost of each project. The effect of the 


bill will be to effectuate the intent of the 
original Pittman-Robertson Act by completing 


allocation to the States of all of the special 

excise tax collected to date." (Emphasis 

supplied.) 

The explanation the Court gives for the persistent 
use of the expressions "hunting licenses issued" or 
“hunting licenses sold" by the Department and the 
Congress alike is that these expressions were less 
cumbersome than the words of the statute, "hunting- 
license holders." With the fullest deference to!) the 
Court's opinion, it is respectfully suggested that it 


would have been no more cumbersome to have said 


“hunting-license holders" than “hunting licenses) issued" 


or "hunting licenses sold." Unless the expressions 

“hunting licenses issued" or "hunting licenses sold" were 
considered the exact equivalent of the words in the statute 
one cannot possibly explain why they were used so repeatedly 


in view of the Department's knowledge of the multiple 
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license structures of the various states.2/ 
It would have been just as easy for the reports, and 


also the Secretary's witnesses, to have used the precise 


language of the statute. Similarly, it would have been a 
simple matter for the Congress in its committee reports 

to state that an individual was to be counted only once 
regardless of the number of times he was in fact a license 
holder. Instead, the Congress did just the opposite. 

The table in the committee reports gave the gloss to 

the language “paid hunting-license holders." Never 

was this definition departed from in more than |twenty 


years by either the Congress or the Department: In the 


ii/ The Department's practice of eliminating multiple 
licenses obviously issued to the same person, referred 
to by the Court (p. 11), has nothing to do with the 
issue in this case. This practice merely |jrefers to 
the special license ancillary to a previously issued 
license, such as the Michigan deer tag which has never 
been included in Michigan's certification, and not to 
the multiple license situation existing in Michigan 
and elsewhere, where, for example, one license is 
issued for big game and another license for small 
game (see J. A. 27 - 28). This is covered by the 
Department's manual, as discussed above at pp. 15 
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face of a long standing interpretation and application 
which were wholly warranted and appropriate, these words 
should not now be given a new meaning and effect! without 
going back to the Congress. If a new formula of 
apportionment is required to meet what the Secretary of the 
Interior now views as changed conditions, the Congress is 
the forum for that revision. It is for the Congress to 
evaluate the statutory formula in the light of any changed 
conditions and the existing needs and demands of/ the 
various states, and, if it deems it necessary, to fashion 

a new formula. For even if the Secretary of the! Interior 
were correct in his judgment that a new formula is 
necessary, the Congress deliberately withheld from him 


the authority to make any revisions .18/ 


8/ Even if, as the Court suggests, there is "nothing 
inherently more reasonable about apportioning on 
the basis of total licenses rather than license 
holders," the judgment in this regard may be made 
only by the Congress after study and investigation 
of the facts. Thus far the decision of the ‘Congress 
for more than twenty years has been to accept the 
number of hunting licenses sold as the reasonable 
approach. 


CONCLUSION 


For the foregoing reasons, we submit that this petition 


for a rehearing en banc should be granted. 
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